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HE purpose of this article is to introduce to the American legal 

world the Draft of an International Sales of Goods Act elabo- 

rately prepared by a special committee of the International 
Institute at Rome for the Unification of Private Law." In 1935 it was 
sent by the Institute to the Secretariat of the League of Nations which 
distributed it to the governments of all member states and also to those 
not members of the League. Many governments having replied, the re- 
vision of the draft is now nearly completed, and the amended text will be 
subjected to a new and decisive trial in the near future. This, therefore, 
seems to be the right moment to draw the attention of a larger public to 
the tentative work of the Institute,? which may be viewed as both prudent 
and bold. In the United States until now, this work seems to be hardly 
known, although the committee on one occasion had the privilege of the 
presence of Professor Karl N. Llewellyn and the United States Depart- 
ment of Commerce had the courtesy to send the draft to numerous Ameri- 
can firms and associations. 


*Dr. jur., Dr. hon. c., Professor (retired) at the University of Berlin. 


* The first draft was published by the League of Nations. ‘‘1935 U.D. P. Proj. I.”’ A Ger- 
man free translation with comment by the writer was published in 9 Zeitschrift fiir ausliin- 
disches und internationales Privatrecht (1935). See also Gutteridge, An International Code 
of the Law of Sales, British Year Book of International Law 88 (1935); Rabel, Das Recht 
des Warenkaufs, vol. I (1936). 


? President of the Institute was the late Vittorio Scialoja who was succeeded by Mariano 
D’Amelio. Members pf the committee were Algot Bagge, Henri Capitant, Martin Fehr, H. C. 
Gutteridge, Jéseph el, Sir Cecil Hurst and the writer. 


3 The only answer I know of came from a big importing firm whose spokesman expressed the 
feeling that, ‘‘Anything tending to simplify the processes of international trade and helping 
to smooth the path of the importer is a step forward. The proposed law appears to me to be 
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Perhaps a lack of interest may be foreseen because of the general appre- 
hension that no such law would ever be approved by Great Britain or the 
United States, no matter how great its merit might be, nor how much it 
might be based on common law thinking, nor what influence it might 
exercise in promoting international cooperation. Such indeed is the bitter 
impression of many European observers looking on the fate of the Uni- 
form Law of Bills of Exchange and Cheques (Geneva 1931) and of the 
“Incoterms 1936,”’ both excellent products, the one of an international 
Convention, the other of the International Law Association, both drawn 
up under the active participation of English and American lawyers and 
business representatives and recommended by them. This is also an 
obvious danger in our case. Still, there should be no objection to the 
draft on the ground that it would destroy or disturb the already existing 
great unification brought about by the extension of the British Sales of 
Goods Act of 1893 to almost the whole British Empire and the adoption 
of the similar Uniform Sales Act by all but a few states of the United 
States. The draft has no intention of interfering with the domain of these 
laws. It limits itself to “international sales” and (in the second draft) de- 
fines these as contracts of sale concluded between persons residing or doing 
business in different jurisdictions not governed by the same legislation. 
The international statute would only apply to those cases where one of 
the parties has his business within the territory covered by the British 
or American sales law while the other party has his business or residence 
in a territory where a different law is in force. At present, in such a situa- 
tion the conflict of law rules of the country or state whose courts are 
dealing with the case might result in the application of any foreign law. 

Therefore, the proposed international law is not meant as a substitute 
for the actual domestic law. The overwhelming majority of sales con- 
tracts remain under the same rules as they are at present. It intends to 
do no more than to take the place of the rules of the conflict of laws con- 
cerning sales and the legal norms called for by the conflict rules. The 
law thus to be applied now might be that of any foreign country, different 
in different cases, and difficult to apply. The proposed international law, 
on the other hand, would be uniform, kindred to the Sales Act, and at 
least intelligible. Whether it has other merits, we shall soon see. 


the result of careful research and well considered. It would seem to cover all points the average 
importer is interested in and should facilitate international trade if and when it is put into 
effect.” 


4 Feller, The International Unification of Laws Concerning Checks, 45 Harv. L. Rev. 
668 (1932); Feller and Hudson, The International Unification Concerning Bills of Exchange, 
44 Harv. L. Rev. 333 (1931). 
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In the United States the domain of interstate law is broader than 
anywhere else, since it embraces the relations between the states of the 
Union themselves. Very recently an important step was taken to cover 
this subject by a special federal enactment rather than by interstate and 
international conflict of laws. On July 12, 1937, Mr. Chandler introduced 
in the House of Representatives a Bill Relative to Sales of Goods and 
Contracts to Sell Goods in Interstate and Foreign Commerce.’ It em- 
bodies a new version of the Uniform Sales Act with interesting though 
slight amendments. For interstate commerce and perhaps for the rela- 
tions with British countries this attempt to deal with the problem is 
notable, and the international draft, as we said, does not touch this matter. 
However, international commerce with civil law countries can hardly 
be ruled by any type of unilateral American law except in the case where 
according to the rules of conflict of laws American law governs the 
transaction. I assume that Mr. Chandler’s object is to provide a uniform 
federal act precisely for these situations and that certainly would be a 
good service. At the same time, however, this proposition of a well known 
expert points distinctly to the existing lack of reliable legal sources. 

Our draft, on the contrary, is designed to spare the conflict of laws its 
own astonishing quodlibets and to eliminate the often tiresome and futile 
statements of foreign law. I could tell a tale about these pleasures and their 
queer results from practical experience. The doctrines of the American 
conflict of laws concerning sales are not so bad as certain others, yet they 
inflict enough racking on the unwary who comes to consult their oracles. 
Actually there seems to be no certitude in many American states as to 
what questions (besides the validity) are governed by the law of the 
place of contracting (lex loci contractus) and what questions (besides the 
modalities of the performance) are governed by the law of the place of 
performance (lex loci solutionis), although the influence of Mr. Beale® now 
greatly favors the extension of the latter. Nor is it easy to state what is 
the place of contracting, for instance in the case of an executed sale and 
in the case of a contract concluded by correspondence. Additional diffi- 

5 75th Congress, H.R. 7824. This bill adopts as criterion of interstate and foreign com- 
merce an agreement that the goods sold shall be transported from any foreign country into 
the United States, or from within any State of the United States into or through another 
State or any foreign country. This criterion was eliminated in our second draft as too difficult 


to apply. It appears from the introduction of the bill into the House of Representatives that 
Mr. Chandler has little doubt about its constitutionality. 


® Beale, Conflict of Laws § 346, cf. p. 1260 (1935). Rest. of Conflict of Laws, §§ 371, 
372, 418, 423. The actual decisions carry an enormous uncertainty, and the authors quoting 
them remark almost always that they generally do not treat place of contracting and place 
of performance as different. The most recent writer, Stumberg, Conflict of Laws, 367-370 
(1937), is no more successful in his explanation of the authorities. 
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culties are caused by the fact that the place where one party to a sale 
has to perform his contractual obligations is frequently different from 
the place where the other party has to make his performance. The Ger- 
man and Swiss courts consider it logical that every obligation of the 
seller should be governed by the law of the place where he is to perform 
his duties and that the law for the buyer’s obligations is to be determined 
separately. This system of “splitting” has proved not only highly 
artificial but in part absolutely impracticable.’ It is, for instance, an 
unanswerable question whether the risk of loss belongs to the law of the 
seller or to that of the buyer. Even if the problems of conflict of laws 
were cleared up, the problem of the codes, statutes, doctrines and judicial 
decisions called upon to govern the contract would remain. 

To avoid these complications and to substitute a reasonably concise 
body of clear and simple written rules could not be a loss, and still less 
would it be a loss to have to consult only one law commented on by the 
courts and scholars of the world instead of innumerable different foreign 
legislations. These advantages ought to overbalance the complaint that 
in the future sales transactions would be governed by two different laws, 
one applicable to national sales, and another one cast in another mould 
applicable to international sales. Nor should the fact alone that an 
enacted law diffuses a somewhat new fragrance disturb an American 
mind. Certainly, an internationally grown “‘code” cannot and will not 
avoid foreign influences, as well as a few technical and substantial novel- 
ties. This ‘‘code’’ is, however, based on usages and instances which 
already prevail in international commerce. To give the reader an im- 
pression of what the contents of the draft are, I shall discuss a number of 
the more important features of the present draft. The subject-matter is 
so well known to every lawyer that I hope that these points will be in- 
telligible in the short outlines necessitated by the vastness of the subject. 


I 


Am I to criticize, for the purpose of comparison, the Uniform Sales Act? 
I cannot avoid it entirely, but I do not feel it my privilege to do so thor- 
oughly. I am convinced of its merits and powerful effects. On the other 
hand, what Professor Gutteridge himself says about the English Sales 
Act should be noted. After having emphasized its importance he says: 
“Tt would, however, be a gross example of legal ultramontanism if the 
attitude is adopted that the rules of the Sale of Goods Act represent the 


7 See Neuner, 2 Zeitschrift fiir auslindisches und internationales Privatrecht 108 (1928); 
Nussbaum, Internationales Privatrecht, 218. 
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acme of perfection.’”’* The American Sales Act, though in several points 
improved, has been given a more severe censure by Professor Isaacs of 
the Harvard Business School,® who feels that the economic background 
of the act was that of three generations ago, an idyllic world where 
sellers and buyers met without middlemen, where the price was paid in 
cash, where the buyer had to fetch the goods, and where he firmly relied 
on the skill of the seller. He enumerates a whole series of difficulties raised 
by antiquated rules of the act. A historian might add an archaic remnant 
of fundamental concepts evidently too familiar to common law lawyers 
and business men to be still a cause for wonder; the age-old distinction of 
sale and agreement to sell, for instance, is nothing but a relic of the time 
when the sale necessarily was a cash and carry contract, consent alone 
not being binding in any archaic law. It is easy to understand that no 
modern code can adopt this distinction with its consequence concerning 
requirements of form and the exaggerated effects it attributes to the 
passing of title and the paying of the price. 

However, I feel that I cannot avail myself of all of the severe criticisms 
of the American author mentioned above. I am not sure whether he will 
quite approve of the international draft, which could not fail to borrow 
from the actual modern codes of civil law countries. Otherwise the 
draft would have been the more criticized as strange and unwholesome. 
Certainly these codes were not to be imitated in so far as they have 
preserved rules which originated in periods of antiquated economic 
organization. On the other hand, these codes contain numerous rules 
which might prima facie appear to be antiquated, which nevertheless 
serve, however, a useful purpose. To be more specific, I mean those 
rules which apply only where the parties have failed to agree on a neces- 
sary element of the transaction. Of such a “subsidiary” character are, 
for instance, the rules that delivery and payment are concurrent con- 
ditions, or that the place of delivery is at the residence of the seller. Why 
should old elementary rules not be preserved in this subsidiary function? 
These rules are well established from a practical point of view, precisely 
because they do not have to provide for a statistical majority of cases 
but only to give a systematic starting point. It is the very task of a code 
to establish subsidiary rules. A rule determining in a practical way, for 
instance, where delivery is to be made in the absence of all reference to 
other places could hardly point either to the place of despatch or to the 
place of destination and still less to any other. These codes are not wrong 


§ Gutteridge, op. cit. supra note 1. 
9 Isaacs, The Industrial Purchaser and the Sales Act, 34 Col. L. Rev. 262 (1934). 
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because entire trade branches are not satisfied with the seller’s place for 
performance or with delivery and payment as: concurrent conditions or 
with the seller’s place for performance. Again, it is not always a token 
of inferiority of a law that one or another branch of trade formulates 
clauses with different rules. Industrial manufacturers’ forms, for in- 
stance, frequently contain clauses limiting the buyer’s right to reject 
the goods and to rescind the contract, allowing such right only for gravest 
defects. They do so from a unilateral standpoint, and they are able to 
deal with a specialized production from an expert standpoint. Thus, they 
may specify as a sufficiently grave defect a deficiency of 85 or more per 
cent of a certain element or a certain minimum percentage of breakage. 
The law itself can hardly individualize its rules in such a manner, for the 
sake of an industrial buyer. There are certain sales laws allowing rescis- 
sion only for grave defects generally speaking and charging the judge 
with the task of appreciating the gravity of a breach of warranty.’® In 
the larger countries, however, the free option of the buyer has succeeded 
better in avoiding wanton litigation. 

Thus the draft is fully cognizant of the numberless varieties of goods, 
lines of trade and production. In fact owing to these differences the types 
of sales are inexhaustible. It was one of my first experiences in research 
to learn that almonds must have special conditions of delivery for the 
reason that they can easily be stolen. Yet, codes can only exist in ab- 
stractions and can very well leave it to coal merchants or manufacturers 
of washing machines to formulate standard forms taking care of their 
peculiar needs. This is not to say, however, that in formulating rules of 
general sales law one must not consider typical exceptions. Thus, for 
instance, the general rule is that the seller must be notified of a defect 
without undue delay after inspection. Yet the law has to provide for the 
exceptional case where a defect cannot be discovered at inspection but 
only after the goods have been put in use. The draftsmen, in general, 
thought it wise not to interfere with the special mercantile types of forms 
and clauses. The history of the ““‘Wassaw-Oxford Rules” for c.i.f. contracts 
(1932), both during their laborious preparation by the International Law 
Association and after their adoption, proves how extremely difficult it is 
to formulate rules serving all lines of business. Moreover, trade clauses 
must be fluid. It would do no good to petrify them in a statute, and 
least of all in an internationally bound law. An opportune exception has 
been made, however, for one special problem: the law expressly deter- 
mines where delivery of the goods should be made if a contract containing 


© Swiss Code of Obligations, Scandinavian Sales Law. 
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a f.o.b., f.b., or c.i.f. clause is silent on the point. Thus, the draft leaves 
the autonomous reign of standard forms untouched in its full independ- 
ence and only intends to give a much needed supplement to fill the gaps 
which the forms so often leave open. 

If the draftsmen thus restrained their field to the structure of the ordi- 
nary categories of sale contracts—there is certainly not one kind of sale 
which alone is the normal one—they did so not in disrespect of, but be- 
cause of their very respect for mercantile usages. They were anxious to 
find a line of abstractions and a system which would not only conciliate 
actual legal methods between themselves, but also with the language and 
the ways of thought of business circles. That tendency is different from 
the technique of continental laws where Roman influence has efficiently 
formed conceptions and terminology of jurists and law givers, and has 
therefore been much less affected by commercial contracts. But even 
the Commercial Law and the Sale of Goods Acts, notoriously nearer to 
mercantile feeling, make it frequently difficult for courts and laymen to 
give effect, directly and without artificial construction, to the true inten- 
tion of the parties or, as has been said, to “translate it into proper legal 
terms.”"* The best point d’appui for the draft was to be found in the 
Scandinavian Sales Act, an excellent product of harmonization of not 
only civil and common Law legal art but also of commercial experience. 

To illustrate the endeavor made to come as close as possible to the 
conceptions of real life, and develop at the same time accurate inter- 
national formulations, I should like to emphasize the method used to 
attain convenient basic notions and to explain it by one or two illustra- 
tions. The draft seeks to draw its fundamental elements not from any 
legally moulded concepts but directly from the actual facts appearing 
in the course of the execution of sales. Its fundamental notions are not 
legalistic but ‘‘natural.”” They are based on typical “facts.” 

An outstanding example of these efforts is the notion of delivery as used 
in the draft. Every lawyer knows how many different meanings are 
covered by this term as it appears in common law terminology and in 
particular in the Sales Acts. Delivery is defined as the physical transfer 
of goods, the transfer of constructive possession, the transfer of title, and 
a good many other things. However, in the true meaning of some pro- 
visions, such as Section 43 of the Uniform Sales Act, speaking of place, 
time and manner of delivery, there seems to be hidden a specific idea well 
matched for our purpose. In commercial practice the world over, the 


™ Expression of Professor Williston, 34 Harv. L. Rev. 750, 755 (1921), with respect to 
the lack of complete understanding of mercantile usage regarding the use of bills of lading. 
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same meaning is connected with the word, though considerably obscured 
by its nebulous wavering—a usual phenomenon in the terminology of 
laymen. What is the very essence of this matter is shown by comparative 
theoretical research and seems already well abstracted by the Scandi- 
navian Sales Law. Thus, according to the definition in Article 17 of the 
draft, the seller has made delivery when he has ‘‘done any act he is re- 
quired to do in order to make it possible for the goods to come into the 
hands of the buyer or some person on his behalf.” It is the often empha- 
sized situation where “the seller has performed, as regards the goods, the 
last act required by the contract.’ Article seventeen says: 

“Tt depends on the nature of the contract, which acts are necessary 
for this purpose. In the most frequent case of an international sale, the 
seller has to dispatch the goods and to do nothing more; then delivery is 
effected where he has consigned the goods to the first carrier or forwarding 
agent, or if the first part of the journey is by sea, by placing them on 
board ship; where under the contract or by usage of the trade, the seller 
is entitled to present a receipt for shipment bill of lading to the buyer, it 
shall be sufficient to deliver the goods to the shipowner.’”* 

Parties may agree, of course, that delivery is to be made at the place 
(station, quay, warehouse, etc.) of the buyer. Frequently parties say no 
more in their agreement than that the seller ought to ship the goods to 
the buyer. In such a case a controversy may arise as to whether the seller 
has delivered with the arrival of the goods at the buyer’s place or whether 
delivery is completed when the seller has dispatched the goods to the 
address of the buyer. The draft, following the American model but con- 
trary to continental law, decides expressly that in such a case no more 
than a duty to dispatch properly is to be presumed. 

A third type of situation is where the buyer is to come and take the 
goods at the seller’s place. This situation is not rare at all in contracts 
where the seller is a manufacturer. For this case the draft prescribes that 
delivery implies a definite duty of the seller of unascertained goods: he 
must clearly appropriate the individual goods to the contract, put them 
actually aside on behalf of the buyer, as well as it can be done, and notify 
the latter accordingly. 

Such a concept of delivery constituting an abstraction of all acts re- 
quired in respect to the goods and drawn from the actual facts of business 
rather than from legal preconceptions, has great advantages. Its pri- 
mary advantage is that it points in a general and direct way to the 
main obligation of the seller without encroaching upon the substantive 


Note in 22 Col. L. Rev. 462, 465 (1922). 13 Art. 17 al. 3. 
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rule or the terminology on transfer of title or of possession. In practical 
effect, the problem of determining at what moment the seller has per- 
formed his principal duty under the contract has been separated from all 
questions concerning transfer of title and even transfer of possession. 
This separation of issues, which was forced upon the draftsmen by the 
necessity of abstaining from all attempts at internationally unifying the 
problems of the law of property (especially the problem of transfer of 
title) represents a considerable progress in legal technique, resulting in 
the removal of a source of many difficulties. Not only in Common Law 
jurisdictions but also in countries following the system of the French Code, 
endless difficulties are caused by a confusion of three different problems, 
i.e., the problems of determining (1) what the seller is bound to do under 
the contract; (2) at what moment title to the goods passes from the seller 
to the buyer; and (3) at what moment the risk of loss or deterioration 
passes from the seller to the buyer. 

In consequence of this confusion, the treatment of each one of these 
problems has become confused itself. To make the passing of property 
and risk coincide is surprisingly primitive, the Sales Act'* having long 
ago acknowledged that the parties may “otherwise agree,”’ and there 
being so many, much used, commercial clauses to the effect that the 
risk shall pass without any regard to the title. Thus, with a c.i.f. clause 
the risk passes when the goods reach the ship, no matter whether property 
is acquired by the buyer at an earlier or later time. Plain clauses have 
been misunderstood, or have at least created difficulties for construction 
by the courts, because the very rule that the passing of the risk depends 
upon the passing of the property is misleading. That is true in a double 
sense. The risk question in the trader’s mind is not dependent on the 
property question, but is “infinitely more important.’ Moreover, in 
the comparatively rare cases where the parties think of the passing of 
the title at all, they fix that moment by considerations entirely different 
from those by which they determine the moment the risk shall pass from 
the seller to the buyer. Property remaining with the seller after dispatch 
or receipt means security for the price. Risk is customarily and reason- 
ably attributed to the buyer as soon as the seller is no longer active in 
dispatching the goods, and that is the moment the draft calls delivery. 
Thus the often vexing problem of risk transfer is extremely simplified, 
thanks to the purified concept of delivery: Risk does not pass with the 
title nor with the possession. It passes with the “delivery” (art. 103), 
and of course with a delay of the buyer’s taking delivery. 


™ Uniform Sales Act § 22. *s Gutteridge, op. cit. supra note 1. 
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The category of taking delivery has been built up by an analogous 
approach. It has nothing to do with approving the quality of the goods 
or with acceptance of title. In a stricter sense it is the act of occupation 
of the goods tendered. In a wider sense” it also contains an act of the 
buyer required by the individual contract to cooperate with the seller’s 
acts of delivery, such as sending a ship, or sacks, or shipping instructions. 


II 


Substantially, if not as to their form, most rules of the draft correspond 
with the principles of Anglo-American law. 

1. Under the system of the French code, where one party has a cause 
of action for a breach of contract, the other party cannot simply regard the 
contract as dissolved but has to resort to the cumbersome remedy of 
applying to a court in an “‘action for rescission.” 

Although the promisor may have committed a serious breach of con- 
tract, the promisee is bound by the contract to fulfill his promise, at 
least as a general rule, until a court has expressly dissolved the contract 
by a decree. The Draft, following the laws of Germany, Switzerland, the 
Scandinavian and the Anglo-American countries, grants the promisee the 
power to rescind, in case of a serious breach of contract by the promisor 
by his simple declaration. Likewise, no judicial authorization is required 
to resort to formal judicial proceedings when he wishes to have a defect 
of the goods authoritatively ascertained. 

2. The principles of the effects of non-performance are patterned after 
the English system. That is to say, the rules start from the point of view 
that a promisor must perform or respond for breach of contract. It is 
an exception to be proved by him that he might be discharged in conse- 
quence of some event legally accepted as liberatory, although by no means 
bound to be an “‘impossibility.”’ This conception contrasts markedly with 
a mass of German theory necessitated by the view of the latest pandectis- 
tic doctrine which founded the liability of a promisor upon his fault and 
considered but two categories where fault generated responsibility: 
impossibility and delay. This attitude adopted by the B.G.B. forced the 
courts more and more to fill the gap which exists, if the concepts of im- 
possibility and delay are not in an unreasonable manner extended. A 
new law simplifying the theoretical approach to the acknowledged general 
doctrine of liability will not be unwelcome in Germany today. At the 
same time, as liability is the rule and discharge the strictly defined ex- 
ception, the draft can perhaps avoid the romanistic theory of “fault’”’ as 
a constituent of responsibility. Not that I think the Anglo-American 


© Cf. Swiss Obl. R. art. gr. 
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law can indefinitely ignore the role which the concept of negligence would 
play in contractual matters. There are already plenty of signs to the 
contrary. Still, the draft was able to manage without that idea in so far 
as the sales acts do’? and did it in order to remain within the English 
lines of thought. 

3. Where no time is fixed by the contract or the trade usages for the 
delivery of the goods or for the payment of the price, a “reasonable 
time”’ is allowed. This rule, with all its elasticity to measure time ac- 
cording to circumstances has evidently proven fit for the enormous 
variety of conditions prevailing in the vast territories of the British 
Empire and the United States. The draft has adopted this rule for this 
very reason although it is new to many countries and has already been 
criticized as too uncertain in one of them. New rules are always found 
either too rigorous or too indefinite! Likewise, a reasonable time is granted 
for the examination of the goods and for giving notice of a defect. Where 
the seller has a right or a duty to repair a defect, he has to do it within a 
reasonable time. Such a right and duty has not been established by the 
draft as a general rule, as it now is under French law, but only for the 
case of the goods being manufactured according to special orders of the 
buyer. 

4. Damages are considered in essentially the same manner as in the 
American sales act. Where there exists a current price for the goods 
sold, damages are in the first instance measured by the difference be- 
tween the contract price and the current price, together with the expenses 
one would incur repurchasing or reselling the property on the market. 
This assessment on an abstract footing (general damages) presents also, 
as is the true rule (sometimes misunderstood) of Anglo-American law, 
the minimum amount of the damages. It is no defense that the actual 
harm was smaller, owing to the special circumstances of the promisee 
or to the fact that the promisee—aside from the case of an anticipatory 
breach—should have done something to mitigate the damage. As the 
draft adopts the fundamental structure of this “‘abstract’”” method, it 
follows that many, although not all, details in the method of computing 
the current price, such as the definitions of time, place, and market, are 
identical in the draft and in present American law. All this would be no 
absolute innovation for the other countries, too, at least not in the actual 
practice of their commercial courts. For the countries of the system of 
the French Code and for certain other jurisdictions, it would be new, how- 
ever, to find the rules for computing damages clearly defined by the law. 
So far, they were not only not defined by statute but were even left by 
7 Cf. Uniform Sales Act § 81. 
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the supreme courts to the discretion of the trial courts, with resultant 
grave uncertainties. 

While general damages computed in what the draft calls the ‘‘abstract” 
method constitute the regular minimum the promisee is entitled to, 
the draft does not exclude the possibility of special damages of a greater 
amount. By analogy to the rule in Hadley v. Baxendale," they may be 
awarded, but only when special harm was foreseeable. The draft could 
not limit itself, like the sales acts, to a reference to the common law 
and was forced to insert a definition. So it provides as a condition for 
awarding special damages that the promisee prove that at the conclusion 
of the contract the now promisor was in.a position to foresee the events 
to which such special harm is due. The promisee is bound, of course, to 
minimize the harm; a buyer in particular is bound “‘to make a repurchase 
without delay in any case in which repurchase is in accordance with the 
usage of the trade or can be effected without inconvenience or appre- 
ciable cost.” 

I should like to express my conviction that this influence, not to say 
final triumph, of Anglo-American methods, is not limited to the measure 
of damages and is by no means casual. Many important problems of the 
law of contracts were seen by the courts of these countries with an ad- 
mirable instinct. I think that the English and American courts remained 
truer to the ancient approach to contract law than continental judges 
and authors in so far as they never ceased to ask what the intention of 
the party was, and, where no intention could be found what the parties 
would have intended had they foreseen this contingency. The same meth- 
od was once extremely popular on the continent of Europe and has its 
consequences even today. Yet, the majority have rather condemned it, 
and in fact, the test of intention, as it is well known, is defective and often 
fictitious. The truth was seen by Chalmers, the draftsman of the Sales 
of Goods Act."* When dealing in his book with the theory that damages 
for breach of contract should be fixed in accordance with the contempla- 
tion of the parties, he discusses the objection that it was difficult if not 
impossible to apply this criterion in a case where the parties did not even 
think of a possible breach. Chalmers saw that the criterion was “‘necessari- 
ly an objective one.’”’ He states: ‘The question is what a reasonable man 
with their (viz. the parties’) common knowledge would contemplate as a 
probable consequence of the breach, if he applied his mind to it.”’ Put in 
this way, the idea is sound. It is not merely subjective and therefore not 


179 Exch. 341 (1854). 
"8 Sales of Goods Act, 11th ed., p. 144; cf. Rabel, op. cit. supra note 1, at 484. 
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fictitious. On the other hand, it is not too objective! For example, the 
German Civil Code thought it logical to refrain from any restriction of 
damages because of remoteness. Under its system a promisor appears to 
be liable for all harmful consequences however remote for which his 
breach of contract was the conditio sine qua non. Feeling that this was an 
exaggeration, a voluminous and most subtle theory was developed to cut 
the objective causation by another objective criterion: only an “‘ade- 
quate causation” was said to be sufficient. The rule in Hadley v. Baxen- 
dale has a much better foundation, though its formulation might be open 
to criticism. Ideas expressed by American courts and writers’? make me 
feel the best theory to be the following one: that it depends on the sense 
and scope of the contract, what interests of the creditor should be war- 
ranted by the promise, and that these interests and no others, in case of 
a breach of contract, ought to be protected by “concrete” (i.e. special) 
damages. (Illustration: A highly emotional lady, being fond of a dog 
buys it. If it is not delivered and she falls ill from disappointment, she 
should certainly not recover damages for personal injury on the basis of 
the contract.) The most important problem is that of harm by frustrated 
resale. Where the buyer has resold the goods at a price higher than the 
market price at the time of the seller’s breach, English courts are reluctant 
to award him the difference unless he proves that the seller had contem- 
plated at the time of contracting the “‘probability” of such resale; more- 
over, what is sufficient evidence of such contemplation and probability 
is very closely examined. I think that American courts are not quite 
so unfavorable to a larger award even in the case where the seller was 
not told, but might reasonably have considered a possible resale. Pro- 
fessor Williston observes that it is generally to be presumed between mer- 
chants that a resale is contemplated by the buyer. The Restatement of 
the Law of Contracts” is evidently to be understood in the same sense. 
The draft allows the same result to be reached by any court declaring a 
resale to be normally foreseeable, but it does not force English judges to 
do so. 

5. This very theory, that sense and scope of the contract are to be 
consulted in order to determine its effect on the obligations of the parties— 
it could be called, using the English catch-word, the “contemplation 
theory”—has particular importance also for the distribution of the risks 
between the parties and thus for the rules of exoneration. However, this 
very difficult problem of unification has not been solved in the first 
19 Cf. Rabel, op. cit. supra note 1, at § 61, 6-8. 

» Rest., Contracts § 320, comment c (1932). 
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draft. It might be interesting to report in a separate article on the efforts 
to liquidate it in the second draft. 

6. In another matter the draft has adopted a consequence of the same 
basic idea, curiously enough freeing English principles from their his- 
torical vestment. The idea of distinguishing between the material elements 
of a contract and its immaterial ones is characteristically Anglo-American, 
without being quite alien to any other system. The British Sales Act 
still distinguishes between “conditions” and “warranties.” ‘‘Condition,” 
however, is in no sense what the word seems to say, since it is not true 
(as some misled writers still think) that failure of condition would avoid 
the contract as if it had never been concluded. The other term, “‘war- 
ranty,” has five or six different meanings. The American commissioners 
who drafted the Uniform Sales Act knew how confusing this distinc- 
tion was." They speak directly of “performance” of a condition (section 
11) and eliminate the impracticable rule allowing rescission only as a 
remedy for breach of a condition, section 69 (1) (d). The Uniform Act 
helps to purify the doctrine by recognizing the dogmatic value of the dis- 
tinctions. Unfortunately, however, the Act itself still remains in the dark, 
retaining the wrong terms (sections 11-16) and falling from the English 
extreme into the opposite when it allows rescission not only because of all 
defects but also, apparently, because of a breach of any collateral promise. 
The true theory must be that obligations other than the few main ones 
must be distinguished according to the importance ascribed to them 
by the intention of the parties as interpreted individually or typically. 
The draft defines an essential contractual duty as a duty arising from a 
term of the contract without which the promisee would not have con- 
cluded the contract. If such a duty is broken, he can “rescind”’ the con- 
tract, otherwise only damages may be claimed. 

Furthermore, in the event of partial default in delivery, or of delay in 
delivery of part of the goods, or where only part of the goods are defec- 
tive, the contract cannot be rescinded as a whole unless the breach goes 
to the root of the contract. This rule seems preferable to the free option 
accorded by the Uniform Sales Act, section 44 (3).” 

The same criterion, this time strictly following the Anglo-American 
terms, is utilized in determining the consequences of a failure to deliver 
the goods or to pay the price at the time definitely fixed for this purpose 
in the contract. Delay, when time is “of the essence of the contract,” is 


% 3 Williston, Contract § 673 (rev. ed. 1936); Gutteridge, op. cit. supra note 1. 


» Another interesting suggestion in regard to § 44 (3) is made in 35 Col. L. Rev. 726-739 
(1935)- 
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sufficient for immediate rescission.?? The commercial practice terms re- 
lating to the date of delivery are deemed to be essential not simply in 
every mercantile sale but only in sales of bulk goods and of other goods 
having an international market. The draft attempts to include these 
groups of sales by requiring that prices are quoted for the goods sold on 
a market available to the buyer. 

7. As a matter of course, the other improvements achieved on the 
English Act by the Uniform Sales Act are also maintained. For instance, 
the rule in Chandler v. Webster** (“loss lies where it falls”), which seems 
queer to any continental lawyer, is rejected in America™ as well as in 
Scotland?’ and also in the draft. Where one party is discharged from his 
obligation by vis major, the other is free from his duty, no matter at 
what date he had to fulfil it. Furthermore, implied warranty of fitness 
for a particular purpose does not depend on the requirement that the 
goods be of a description which it is in the course of the seller’s business 
to supply (cf. U.S.A. section 15 (1) as against Sale of Goods Act, section 
14 (1) ). Recoupment in diminution or extinction of the price cannot be 
coupled with damages for the same breach of warranty (cf. U.S.A. Sec. 
69 (2) as against Sale of Goods Act, Sec. 53 (4) ). The obscure*® English 
section 33 has not been followed. 

The American Sales Act, Sect. 49, has also, modifying the common 


law practice in New York and almost every State, brought its rule nearer 
to the civil law, while it leaves surviving an implied warranty after 
acceptance of the goods (cf. German Civil Code § 363). The draft had 
to follow this lead. 


Ill 


With all these and many other analogies between the draft and the 
American law, I am, however, not prepared to contend that their rules 
are identical throughout. 

There is, first of all, a difference in style. The draft is conceived in a 
more systematic method, availing itself of the legislative experiences of 
the civil law countries. Besides, it is written in French, a language with 

23 On the details of this very delicate and interesting matter see Rabel, op. cit. supra note 
1, at §§ 50-52. 

238 [1904] 1 K.B. 493. 


24 Tulsa Opera House v. Mitchell, 24 P. (2d) 997, 1001 (Okla. 1933); Rest., Contracts 
§ 468 (Okla. Ann. 1932); 44 Harv. L. Rev. 623, 628 (1930). 


2s Cantiare San Rocco v. Clyde Ship Building Co. [1924] A. C. 226; Watson v. Shank- 
land 10 M. 142 (1871); Gloag, Contracts 353 (2d ed.); Gloag and Henderson, Introduction 
to Scotch Law 97, 332 (2d ed.). 


* Cf. 4 Williston, Contracts § 996 B (rev. ed. 1936). 
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peculiar requirements. Hence the proposed code will undoubtedly appear 
somewhat foreign in America, and not much less so in any other country. 
To overcome this impression, it would perhaps be sufficient to have an 
English version not translating the text verbally, but freely rendering 
its meaning. 

Furthermore, the rules do not follow strictly any actual legislation. 
The American reader will run across many more or less unfamiliar pro- 
visions. For instance, the rules concerning anticipatory breach of con- 
tract, contracts for delivery by instalment, privilege of the seller to de- 
liver a second time after one incorrect delivery, all regulated with special 
regard to English and American law, have yet some peculiarities of their 
own. Bringing up here what seems to me the greatest divergences from 
American law I think it will be quite easy to see that in these points the 
sales acts cannot be maintained forever. 

1. As a residue from the year 1677, the Statute of Frauds still lives 
and has even given life to section 4 of both sales acts. Its principles are 
widely riddled with exceptions and it is generally not invoked except by 
dishonest men, or as a make-weight for some more substantial defence. 
This survival is essentially inferior to the old French rule which, re- 
stricting parol evidence, requires a writing for any contract over 150 
francs. The opinion that oral evidence should be restricted still finds 
support today. Yet, no rational justification has ever been afforded for 
the mottled variety of evidence provisions in the different civil and com- 
mercial codes of the countries of the French system nor for the different 
amounts the various American states thought fit to fix as the maximum 
for oral contracts. The impression of pure arbitrariness is strengthened 
by the incredible labyrinth of interpretation of these rules and by their 
paradoxical effects. How is it to be explained that someone who has 
bound himself by telephonic arrangement and omits to confirm the con- 
tract by letter, can take advantage of a statute which purports to com- 
bat fraud? In an American guide to sales contracts and order forms I 
find the bewildering statement that “printed agreements are sometimes 
used with full knowledge that they would have no standing in courts; as, 
for example, cases where no method exists of arriving at a definite price 
for goods to be manufactured.’’*? What an experience after years of 
research in preclassical Roman ius civile! Yet this is but one illustration. 
Chief Justice Campbell once said that he would have “rejoiced, when 
this statute goes. It does more harm than good; it promotes fraud rather 
than prevents it, and is not productive in justice.”’ Willis, J., quoting this 


27Sales Contracts and Forms, New York, Prentice-Hall Inc. (1928). 
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sentence in 1901,”* added his deep regret that “principles so distasteful to 
justice and so hurtful to the whole community” were re-enacted in the 
Sales Act. 

Therefore I hope the draft will not be criticized for having done away 
with all restrictions of parol contracts, as do all other recent codes, 
especially when it is considered that parties to an international sales 
transaction can be supposed to know what they are doing. 

2. Another comprehensive chapter of anomalies, from a comparative 
point of view, is formed by the relics of the ancient cash and carry sys- 
tem. In many respects different rules are established by the present 
sales laws, especially the Sale of Goods Act, for cases where title to the 
goods has passed and cases where title has not passed. In other respects, 
different rules are established for cases where the price has been paid 
and where it has not been paid. It is submitted that all these distinctions, 
no matter what reasons are alleged for them today, have their origin in 
the ancient system of immediate cash sale which is still called shortly 
“sale” in the sales acts.?? Under the present state of commerce and law 
these rules would have never been arrived at. 

The most impressive phenomenon in this connection remains untouched 
by the international draft, viz., the rule that the action for the price 
can not be brought unless the title has passed to the buyer. It is very 
curious that the seller’s right to obtain the price should depend on any 
thing other than his own choice, and moreover on an event so difficult to 
ascertain and so often casual. Where the transfer of the title has been 
postponed by mutual agreement, one should think that it is left with 
the seller as a security for the price. Yet, in that system it is declared to 
be impossible for the seller, at least as a general rule, to have both property 
in the goods and a right of action for the price. However, the draft had 
nothing to reform in this matter. It had but one course to follow in face 
of the abyss between the Anglo-American and the continental concepts 
of specific performance. The basic ideas are too far away from each 
other for a thorough unification. In this one point the only sound solu- 
tion was to leave the existing differences untouched. The draft provides 
that in the matter of specific performance the courts of each country are 
allowed to follow their own traditional course. Thus, English and Ameri- 
can courts will not be troubled with new principles. All other courts 

28 Willis, Contract of Sale of Goods 110 (3d ed. 1929). 

29 Llewellyn seems to have similar impressions when he says, Cases p. 14: “The courts 
have spent a century struggling through to recognition of issue after issue as severable from 


title,” and p. 110, that the requirement of the action for the price that title has passed has 
historical reasons. 
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would grant judgments for specific performance as they do now. How- 
ever, the draft has made a step toward the Anglo-American system, by 
providing that even in the continental countries the buyer shall not be 
entitled to specific performance where it is in accordance with the usage 
of the trade to repurchase the goods or where he can repurchase them 
without inconvenience and appreciable expense. Likewise the seller 
cannot claim payment of the price where a resale is trade usage. These 
are acknowledgments of a practical advantage of the Anglo-American 
system. But even this concession has caused misgivings by learned law- 
yers of a certain European country. 

American law, although giving an aggrieved party the power to rescind 
the contract on a broader scale than English law, still distinguishes in 
section 69 (1) (c) between the cases where property has passed to the buy- 
er and where it has not passed. If property has not passed, the buyer, in 
case of a breach of warranty, is allowed to reject the goods and, in addi- 
tion, to sue the seller for damages. If property has passed, however, he 
must either reject the goods or sue the seller for damages, but he cannot 
do both. There is no reason whatever for such a distinction. I know the 
progress it represents over previous phases, but that distinction has not 
passed to the draft.3° 

Another concept of Anglo-American law which was rejected by the 
draftsmen is that of “‘acceptance.’’ Today acceptance is used with five 
different meanings in the law of sales and “none of them is inextricably 
interwoven with the moment of passing title.”’** 

3. Rescission and damages for nonperformance mutually exclude each 
other according to a rule common to Anglo-American and German view. 
Why? “Rescission” and “‘Riickiritt’” “avoid”’ retroactively the contract, 
but the basis of damages is the contract which must therefore be still alive. 
Nobody can “‘both affirm and rescind the contract.’’ Logic? It is pure 
doctrinairism, and the supposed destructive character of rescission a 
petitio principii. It follows from this pseudo-axiom that the aggrieved 
party is confronted with an election of remedies, the practical bearing 
of which he often does not know. In America the binding effect of 
such an option is aggravated by procedural hardships. The draft prefers 
the French and Latin-American system, which has also been adopted by 
the Scandinavian and some other countries. Where rescission is allowed— 

3° As I see with satisfaction there is now a suggestion to the same effect, 35 Col. L. Rev., 
739, n. 67 (1935). 


3" Isaacs, op. cit. supra note 9 at 270; Williston, 34 Harv. L. Rev. 763 (1921) does not 
want to let pass any occasion to emphasize the several uses of the word in the law of sales. 
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because of non-performance of delivery, of payment, or of any other 
“material” obligation—and the promisor is not discharged by vis major— 
the promisee may “rescind’’ the contract and claim compensation for 
the harm caused to him by the very rescission. In other words, in those 
cases where a promisee is allowed to rescind the contract because of a 
failure of performance not due to the fault of the promisor, both parties 
must simply restore to each other what they have obtained in execution 
of the contract; but in case of a rescission because of the promisor’s 
fault, he must moreover pay the damages resulting from the breach. The 
term “rescind” is actually used also where a contract is repudiated by 
one party and the other “accepts” the repudiation (“brings the con- 
tract to an end”), but nevertheless may claim damages for the breach. 
Perhaps a better word could be found for this kind of cancelling not so 
much the contract, as the promisee’s right to specific performance, which 
leaves the contract in existence and only transforms the contents of the 
obligations. That notion is not altogether alien either to the decisions or 
to the American uniform act, as section 61, contrary to English law 
allows the unpaid seller to rescind the transfer of title under certain 
conditions and to recover damages for the loss occasioned by the breach. 
In a corresponding way, Mr. Chandler adds to section 69 (1) (d) (his 
s.60 (1) (d) dealing with rescission on the ground of a breach of warranty) 
a claim for “damages for any loss for which the recovery of the price or 
the part thereof which has been paid will not be adequate compensation.” 
This addition indicates a characteristic discontent with the present state 
of the law, although it expresses an idea somewhat different from that 
expressed here.* 

4. Finally, but without exhausting the matter, I should like to call 
attention to the task the draftsmen had in defining the concept of 
“defects of quality” for which the seller has to respond. Historical de- 
velopments have once more led English law to a very complicated ac- 
cumulation of grounds for liability where some defects are covered by 
two or more warranty rules and others by none. In America, at least 
condition and warranty are melted together and the concept of implied 
warranty for special purpose has been made broader. As a result, no, or 
only a few, gaps are left in the subject-matter of warranty. However, 
there remains the ill defined line between express and implied warranties 
and the confusion of “description” overlapping both of them.** All the 

3 It seems to be the ‘‘reliance interest” as used by Fuller and Perdue. See 46 Yale L. J. 
at pp. 89 and 383 (1936, 1937). 

33 See Isaacs, op. cil. supra note g, at 266. 
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difficulties arising out of this system are absolutely superfluous. The draft 
establishes a comprehensive concept of defect covering all the various 
situations and treating them all alike. 

As a matter of course, the antiquated* rule of section 15 (4) of the 
Uniform Sales Act concerning the sale of a specific article under its patent 
or other trade name has been omitted. 

Most rules of the draft have emerged, after long preparation and dis- 
cussion, from the common strong conviction of the draftsmen that they 
represent what can fairly be stated to be the living law of the present 
time. Other principles, among which a few are very important, were sub- 
ject to doubt either because it was questionable how far the domain of a 
certain principle should extend or because their formulation was difficult. 
In the first regard, for instance, the question had to be solved, to what 
groups of sales the presumption that a fixed date of delivery is of the 
essence of the contract should be applied, or what circumstances should 
be required for releasing a party from his contractual duties. In the 
second regard it is, for example, not easy to define what commercial 
usages shall be binding for the parties to an international sales trans- 
action. This task is difficult not so much because the national legislations 
differ in deciding concrete cases, but because they start from different 
general conceptions about the relation between usage and law. The needs 
of life are so varied that even after an exhaustive research in comparative 
law, after a careful juristic analysis, and a consideration of the economic 
issues involved, the choice of rules cannot always seem smooth. It is 
however to be emphasized that the committee did never reach a de- 
cision by mere majority rule. Their ultimate propositions, though they 
do not all correspond to every member’s wishes, result from their unani- 
mous opinion about the best unification actually obtainable. Besides it 
is to be understood that apart from some very welcome suggestions made 


by governmental notes, all utterances of the committee members were 
strictly personal. 


Quite naturally there may be future opposition to some specific points, 
but I hope that whoever thinks that a rule may be still better formulated 
will take the trouble of initiating a further discussion. 

If a diplomatic conference should be held upon the sales law, all criti- 
cisms and suggestions could be reexamined there. 

Although we look forward with pleasure to a discussion of the spirit 


34 See id. at p. 265; the rationale of the rule is explained by Tépken, in 10 Zeitschrift fiir 
auslindisches und internationales Privatrecht, 67 (1936). 
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and substance of the International Sales Act, it is to be expected that 
certain general objections will be made which are frequently advanced 
against any such proposed unification. A uniform sales law will appear 
impossible to some in spite of the draft which claims to prove the con- 
trary, and it will seem useless to others. It will be contended by the 
lawyers of one country that the draft deviates too much from their own 
law, and by their colleagues from another country that the changes in 
existing law which the act would introduce would be too slight to justify 
the inconveniences involved in its adoption. As a matter of fact, there 
has already been a protest against the unification of sales law in one 
country, because the matter had recently been dealt with in a new code, 
and in another, because the matter was going to be regulated soon in a 
new code and was difficult enough without considering the draft. 

In my mind, though the coincidence of such objections suggests some 
irony, I have no doubt that in each of them there is some truth and that 
they have some weight. Moreover, all of them arise from a tendency to 
preserve tradition which I should be the last person to underrate. I 
have always considered legal continuity as admirable and at least as a 
general tendency wholesome. The slow and steady evolution of Roman, 
English and American law has taught a great lesson to universal juris- 
prudence. Really, it is simply a question of expediency whether and in 
what measure the legitimate inertia ought to be broken in favor of uni- 
fication. 

As to this measure, it has been shown above how modestly the Inter- 
national Sales Law would intrude into the traditions of the various 
countries concerned. The act will not substitute itself into the existing 
national order in domestic sales contracts but in the national and inter- 
national disorder in international sales. 

The importance of such a law depends on its function in the universal 
development of law. To appreciate this problem in the face of require- 
ments contradictory to each other, we may remember the dilemma in 
which the Commissioners of Uniform State Laws found and often still 
find themselves, and, in a certain sense, also the work of the American 
Law Institute. Of course, the Restatements of the American Law Insti- 
tute are not intended to be enacted as state or federal law. Their authors 
are unwilling to change the actual law. However, precisely for this reason, 
they were accused of modifying effectively the present rules in many 
respects. Their work has been blamed both for showing too many pro- 
gressive tendencies, and for being too conservative. Since our situation 
is somewhat analogous, I venture a few words about that subject, es- 
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pecially in view of some recent valuable and spirited reviews* of the 
Restatement of the Law of Property. Reducing legal rules to writing has 
its age-old experiences. Whoever has had to reduce customs to writing 
or to clear up old rules by consolidating or codifying must have felt as if 
he were between Scylla and Charybdis. Even ‘“‘to make explicit existing 
principles which have been implicit in widely scattered groups of cases,”’ 
as is the avowed purpose of the Restatements, corresponds exactly with 
the object of any writer on case law. No legal system can be either es- 
tablished or reported in a scientific way without a subjective element 
being mixed into it, especially if the law of forty-eight states is to be 
stated simultaneously. For it was impossible to limit the Restatement to 
an enumeration of what has been held in the majority of states on the 
various questions. The attempt would have recalled Emperor Theodosius 
II. and his Law of Citations estimating conflicting opinions of Roman 
jurists by number instead of weight. To weigh doctrines, however, it is 
necessary not only to evaluate their reasonableness but also their history, 
since the process of evolution moves at different speeds in different terri- 
tories, giving here the results of an earlier, and there of a later period. In 
this situation, the restater is compelled to judge for himself what rules, 
though formally unrepealed, are obsolete or obsolescent, and what rules, 
however ancient, may still have life in them. 

If I understand the restaters correctly, they have consciously assumed 
this entire burden. Though they do not intend to legislate, they did by 
no means wish to limit themselves to a photographic picture of a momen- 
tary stage of the law. The burden was, of course, greatly increased by 
their determination to formulate a single answer for every question, 
an answer that should represent “the American law” on the subject. I 
can imagine a discussion on this requirement. Yet why not trust such a 
profoundly considered plan? Perhaps what the Restatements ought to 
be first of all, is not so much the principal guide for courts and the leading 
textbook for students—both of which most Restatements, accompanied 
by preparatory work and annotations, will surely be in fact. Their 
greatest mission is to lead the American law out of its so often lamented 
actual position and to prepare a uniform and modernized law. For that 
scope the way chosen is probably the only suitable one. Each Restate- 
ment means a great step forward on a hard path. 

The same claim may be allowed to the draft of International Sales 

3s Raymond, 23 Iowa L. Rev. 141 (1937); Vance, 86 U. of Pa. L. Rev. 137 (1937); Bord- 


well, 51 Harv. L. Rev. 565 (1938). I hope to have another opportunity to say something 
about the Restatement of the Law of Property from the point of view of comparative law. 
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Law. Here, too, there is no intention to innovate ad libitum. The draft 
does not contain a single arbitrarily invented provision nor any newly 
invented terms but only more precise reformulations of existing terms. 
All are proved in practice. On the other hand, of course, the purpose was 
avowedly not the simple one of harmonizing the actual legislations and 
standard forms, but to seek the rules best in themselves and best suited 
to each other. 

Will it be objected that the job is but half done if the law of sales only 
is codified and the rest of the law of contracts and obligations left as it is? 
Well, it leaves open the way to greater ambitions. That there is no 
harm in such separate treatment was proved by the British and American 
sales laws, the old German Commercial Code and the Scandinavian 
Sales Act. The latter illustrations are even more effective because the 
general laws of the various jurisdictions concerned were much more 
different from each other than the various laws within the Commonwealth 
of British Nations and the United States. The law of sales is almost a 
whole. The contract of sale is easily distinguished from other contracts. 
The oldest commercial contract in history is still the most used of all. 
Its main structure has remained the same ever since its departure from 
the rigid ancient system of “real’’ sale. To codify this contract is quite 
natural. May we not anxiously ask whether the new code is too alien 
or too related to existing codes, whether commerce could survive without 
it and how much the need for this codification is diminished by all sorts 
of obstacles to world trade? 

We are pleased to imagine what it would mean, if over great stretches 
of the earth for the first time a central chapter of the law of obligations 
would be governed by uniform legislation. What a field for judges like 
Holmes and authors like Williston, what interchange of solutions, 
methods, systems! It is not true that unification is practically useless 
without a common court of appeals. Good decisions have a persuasive 
power. Common legal science is a greater benefit than is generally 
imagined. Within each country the international sales law would rival 
the domestic law by intrinsic strength, as did in Rome the ius gentium 
with the ius civile. Looked at in this way, it is well worth while to help 
the international law of sales to come into existence. 


THE BALANCE BETWEEN LEGISLATIVE AND 
EXECUTIVE POWER: A STUDY IN COM- 
PARATIVE CONSTITUTIONAL LAW* 


Kari LoEWENSTEINt 


N REVOLUTIONARY periods, the real political issues are frequent- 
ly obscured by the persistent application of an obsolete scientific 
terminology which denotes attitudes and patterns of behavior no 

longer in conformity with actual conditions. Particularly in political the- 
ory the use of traditional terms may be misleading and confusing. The 
postulate of a balance or equilibrium between legislative and executive 
powers’ reveals its ancestry from the customary tri-partite division of 
state activities into the legislative, executive, and judicial functions tradi- 
tionally associated with Montesquieu. Any realistic discussion, therefore, 
of what has become, in these recent years, the crucial issue of government 
and constitutional law needs clarification of terms. In its original meaning 
the doctrine of the separation of powers signifies and determines, by con- 
trast and juxtaposition, the component parts of state power under the as- 
sumption of a static system which, in the spirit of the age when it was 
formulated, organizes the activities of the state by way of a division be- 


* This article is in substance the enlarged and annotated version of an address presented 
by the author at the Second International Congress of Comparative Law at the Hague on 
August 5, 1937; it covers developments to May 1, 1938. 

tT Professor of Political Science, Amherst College. 

*The most up-to-date bibliography on contemporary political organization in general 
and on the problems concerning the relationship between legislative and executive in particular 
is to be found in tome x of the Encyclopédie Francaise, |’Etat moderne (1935) (cited here- 
after, E.F.; the figure quoted indicates the “‘fascicule,’”’ not the page, according to the division 
of the volume; the name added is that of the individual author; literature is contained in the 
appendix ro. B-1 ff.); see 1064.1-4 (Gordon). Compare Barthélemy, Le role du pouvoir exécutif 
dans les républiques modernes (1907); Dendias, Le renforcement des pouvoirs du chef de 
l’état dans les démocraties parlementaries (1932); Dendias, Le chef de |’état républicain et le 
rajustement de |’exécutif (au seuil de la dictature) (1937); Gordon, Les nouvelles constitu- 
tions européennes et le role du chef de l’état (1932); Mirkine-Guetzévich, Les nouvelles ten- 
dances du droit constitutionnel (2d ed. 1936); Barthélemy-Duez, Traité du droit constitu- 
tionnel (1933), 252 ff., 604 ff.; Esmein-Nézard, Eléments du droit constitutionnel francais et 
comparé 457 ff. (7th ed. 1921); Finer, Theory and Practice of Modern Government 949 ff. 
(1932). 

Much valuable material is scattered also in Friedrich, Constitutional Government and 
Politics (1937); see, however, the reservations made by Loewenstein, 31 Am. Pol.’Sc. Rev. 
953 ff. (1937). 
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tween or distribution among different human agencies within the same 
national unit of political administration. More as political ideology than 
as a standard of actual political organization the doctrine that the political 
powers of the state should be, by necessity, distinguished and separated in 
accordance with the objectives of state activities has served its purpose in 
the twilight period between the absolute monarchy and the fully devel- 
oped constitutional state. 

The present political situation, however, is characterized most decided- 
ly by the fact that all states, whether constitutional, authoritarian or dic- 
tatorial, demonstrate the existence and necessity of a political dynamism 
which amounts in practice to a more or less complete merger of the legis- 
lative and executive functions. In consequence thereof, the traditional 
substantive or qualitative distinction between the law-making function, 
that is the drafting, enacting and sanctioning of the law, and the execu- 
tive, that is the actual application of the law by way of administration, 
has been superseded, to a large extent, by the quantitative political as- 
cendancy of the executive. The government integrates the will of the 
state as reflected both by legislation and administration. Thus today ex- 
ecutive activities no longer confine their scope exclusively to the applica- 
tion of the statutes and to general administration, but have grown into 
the general political functions of the government for which enactment and 


application of the law are only incidental instrumentalities of political 
power as such. In this sense, the traditional statics of state activity have 
become submerged, in our time, in what one may call appropriately 
though unscientifically political leadership. It is evident that to Montes- 
quieu’s theory governmental decisions and actions transcending the func- 
tional division, for which the French doctrine coined the term “‘actles de 
gouvernement,’ would be irrelevant.’ 


2 By the term of ‘‘actes de gouvernement,” a notion more or less unknown in this country, is 
meant the totality of political acts of the government not subjected to control of courts or 
other agencies of the state. In reaction to the extreme rationalization of political power during 
the nineteenth century in recent years the range of discretionary action of the government has 
been constantly enlarged. Continental constitutional jurisprudence and practice allows for an 
increasingly broad sphere of merely political decision of the government. In the United States, 
where the tendency prevails of establishing a maximum of judicial control over the adminis- 
trative activities, the ‘‘political questions” may come relatively close to the European term of 
“‘acte de gouvernement’; see Tiaco v. Forbes, 228 U.S. 549 (1913); Ex parte Cooper, 143 U.S. 472 
(1891). It is scarcely surprising that the National Socialist doctrine capitalized, although 
rather late, on such a convenient notion as a dogmatic groundwork for the irresponsibility of 
the leadership principle; see Ipsen, Politik und Justiz (1937). 

For a general discussion of the “‘actes de gouvernement’ see Duez, Les actes de gouvernement 
(1935); Gros, Survivance de la raison d’état 1106.14 (Corneille) (1932). The problem was well 
realized by Locke in his Essay on Civil Government, ch. XI-XIII in the emphasis placed on 
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I. A REALISTIC RE-EXAMINATION OF 
MONTESQUIEU’S DOCTRINE 


SEPARATION OF POWERS AND THE CONSTITUTION OF 
THE UNITED STATES 


The doctrine of the separation and its attendant postulate of the mu- 
tual checks of powers, already known under the qualification of “mixed 
government”’ to the ancients,? became an ideal pattern of political or- 
ganization in the eighteenth century, more precisely in the period between 
the Glorious Revolution in England of 1688 and the French Revolution 
of 1789. Elaborated by John Locke‘ for the ex post facto justification for 
the Whig compromise between the parliament and the prerogative of the 
Crown which, by that time, had been reduced from royal absolutism to 
constitutional functionalism, the doctrine was cast into its definite shape 
by Montesquieu.’ Incidentally, as a member of the aristocracy de robe, 
the president of the court of Bordeaux was deeply interested in the de- 
fense of traditional rights of the judiciary branch against the Crown. 
It is here beside the point to emphasize that Montesquieu either deliber- 
ately idealized or unintentionally misinterpreted contemporary British 


the discretionary power of the “Prerogative.” While Montesquieu’s arrangement which 
attributes to the executive the function of “‘d’executer les resolutions publiques’’ (Esprit des 
lois, book XI, chapter 6) implies the strict dependence of the government on previous com- 
mands of the legislature. 


3 Aristotle, Polybius, Thomas Aquinas; Harrington and Bolingbroke in England. See de 
la Bigne de Villeneuve, La fin du principe de la séparation des pouvoirs 9 ff. (1934) The once 
much discussed classification of states or governments, today a rather stale topic, is, in the 
last analysis, the teleological version of the justification of ‘‘mixed”’ government as correspond- 
ing best to human nature. 

4On Locke’s contribution to the doctrine see de la Bigne de Villeneuve op. cit. supra 
note 3, at 16 ff. 


5 The literature on Montesquieu is immense. Although no efforts have been spared by con- 
stitutional lawyers to stretch his loose terminology to the utmost, the real approach can be 
found not through legal but only through sociological interpretation. In addition to de la 
Bigne de Villeneuve, op. cit., supra note 3, see the following selection of references: Duguit, La 
séparation des pouvoirs et l’assemblée nationale de 1789 (1893); Barthélemy and Duez, op. cit., 
supra note 1, Esmein-Nézard, op. cit. supra note 1, 493 ff. (8th ed. 1927); Girons, Essai sur 
la séparation des pouvoirs dans !’ordre politique, administrative et judiciaire (1881); Levin, 
The Political Doctrines of Montesquieu’s Esprit des lois (1936) (with elaborate bibliography as 
to the classical background); Carré de Malberg, Contributions a la théorie générale de |’état, 
p. 2 ff. (1926); Eisenmann, L’Esprit des lois et la séparation des pouvoirs, in: Mélanges Carré de 
Malberg, p. 165 ff. (1933); Haikal, Le Président du Conseil et l’évolution du régime parlemen- 
taire en France 3 ff. (1937); Loewenstein, Volk und Parlament nach der Staatstheorie der 
franzisischen Nationalsammlung von 1789 (1922), passim; Zweig, Die Lehre vom pouvoir 
constituant, 62 ff. (1909); 1 Finer, Theory and Practice of Modern Government 153 ff. 
(1932); E.F. 1063.7 (H. Puget). 





LEGISLATIVE AND EXECUTIVE POWER 569 


institutions® in that in England of the eighteenth century the cabinet 
system with its implications of political parties and ministerial responsi- 
bility was already clearly in the making. It should be borne in mind, 
however, that the ominous term, separation of powers, is nowhere found 
expressis verbis in Montesquieu’s famous Chapter 6 of Book XI of 
L’Esprit des lois; on the contrary, it is stressed that the powers must col- 
laborate: “Le pouvoir arréte le pouvoir.”” What is even more important 
is the fact that the doctrine, whether its historical derivation was true or 
false, served hereafter as a ramrod against royal absolutism both in Eu- 
rope and beyond the seas. Thus a historical misunderstanding became the 
foundation of the constitutions on the North American continent.’? Here 
the dogma has retained its spell to our own day. Some of the most impor- 
tant parts of the so-called New Deal of the present administration have 
been invalidated recently by arguments which seem to be drawn directly 
from Montesquieu’s rigid postulate of a strict confinement of the execu- 
tive and legislative functions to their proper spheres.* Under the influence 
of traditionalist conceptions which are so surprisingly frequent in this 
country, the United States stands out today as the only state in which a 
clear balance between legislative and executive powers has been main- 
tained constitutionally. This dogmatic tenacity, upheld even in the face 
of fundamental changes in economic structure and social thought, is per- 
haps one of the explanations why this country, otherwise unusually for- 
tunate in its pragmatic constitutionalism, experiences today what some 
consider to be a major constitutional crisis. Thus the postulate of func- 
tional dualism, implying the equilibrium between the powers, is on trial 
even in the country which exemplifies the doctrine kath’exochen. 


6 See Dedieu, Montesquieu et la tradition politique anglaise en France (1909); Carcassonne, 
Montesquieu et le probléme de la constitution francaise au 17iéme siécle (1928); Klimovsky, 
Die englische Gewaltenteilungslehre bis zu Montesquieu (1927). Compare also Montesquieu’s 
own observations in Book X ch. 6 of the Esprit des lois. 


7 On the influence of Montesquieu on the American constitutions (state and federal) see 
1 Finer, op. cit. supra note 5, at 162 ff.; Federalist, Nos. XLVII and XLVIII (“the oracle which 
is always consulted and cited on this subject”). Wright, A Sourcebook of American Political 
Theory, 282 ff., 343 ff. (1929); Erlick, La séparation des pouvoirs et la constitution fédérale de 
1787 (1936). Knust, Montesquieu und die Verfassungen der Vereinigten Staaten von Amerika 
(1922). 


§ A.L.A. Schechter Poultry Corporation v. United States, 295 U.S. 495, 529 (1935); Panama 
Refining Corporation v. Ryan, 295 U.S. 388, 414 (1935). 


* For more recent criticism of the separation and the checks and balances doctrine see: 
Fairlie, The Separation of Powers, 21 Mich. L. Rev. 1 (1923); Powell, Separation of Powers, 
27 Pol. Sc. Q. 193 ff. (1912); Powell, Separation of Powers, 28 Pol. Sc. Q. 34 ff. (1913). 
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FAILURE OF PRACTICAL APPLICATION OF THE THEORY IN EUROPE 


On the other hand, attempts in Europe to operate a state in terms of 
the strict separation of powers were shortlived, as evidenced by the French 
constitution of 1791."° By some sort of inherent necessity the technique of 
government, bent upon achieving the unity of the will of the state, led to 
the system of mutual interaction of and reciprocal interdependence be- 
tween the legislative and the executive which is generally spoken of as the 
parliamentary system. The cabinet or council of ministers, while depend- 
ent on the legislative assembly, forms the unifying link between the two 
powers and creates thereby the unity of political power. In fact, parlia- 
mentarism is the opposite of the separation of powers in that it aims suc- 
cessfully at converting the functional dualism into state monism by es- 
tablishing a clear preponderance of the cabinet or executive over the par- 
liament or legislative. Where development and rationalization of party 
life has led to the parliamentary system, as in England—a priceless gift of 
the Anglo-Saxon political genius to organized society—the doctrine of the 
separation of powers was necessarily jettisoned, and fusion of executive 
and legislative, or at least mutual interdependence of parliament and 
government ensued. Such an evolution did not prevent, however, the 
dogma of separation obstinately being held sacrosanct™ although, by a 
subtle transformation of its content, it served no longer for the functional 
purposes of governmental technique, but for the teleological aims of the 
rule of law (“‘Rechisstaat’’). 

A peculiar version of the balance between legislative and executive 


*°On the French constitution of 1791 see L. Duguit, op. cit. supra note 5; Loewenstein, 
op. cit. supra note 5, passim. In reality, the constitution of the Constituante was built, in spite 
of the royal veto, on the inherent assumption of the supremacy of the legislative; see Redslob, 
Die Verfassungstheorie der franzisischen Nationalsammlung von 1789 (1912). Aulard, His- 
toire politique de la francaise 553 ff. (1926); Esmein-Nézard, op. cit. supra note 1, at p. 471 ff. 


™ See Finer, op. cit. supra note 5, at 167 ff. The efforts of the classical school of French con- 
stitutional theorists to square the circle between the dogma of the separation of powers and the 
conflicting reality of the parliamentary system are the core of the famous controversy between 
Esmein, op. cit. supra note 1, at 505 ff. on the one hand (followed by Duguit) and Carré de 
Malberg op. cit. supra note 5, at 74 ff. on the other who is bold enough to declare the mainte- 
nance of Montesquieu’s doctrine mere sophistry. See also Eisenmann, op. cit., supra note 5 
(who contends that Montesquieu did not separate government and parliament strictly speak- 
ing, but assigned to each power only juridical, not political independence). Similar laborious 
efforts are made even in England; see, e.g., Wade and Phillips, Constitutional Law, 38 ff. 
(1931). On the solution to be found in distinguishing between ‘‘power”’ and “function” see 
Arthur, ‘‘Séparation des pouvoirs’’ et ‘‘séparation des fonctions,” Revue du droit public 217 ff. 
(1900). This theory, which permits the maintenance of the dogma while deviating from the 
premises in practice, has been extremely helpful for reconciling delegation of functions with 
nominal separation of powers. 
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power grew out of the evolution of constitutional monarchy of the Cen- 
tral European type, e.g., in France between 1815 and 1848, in Germany 
before and after 1870, and in the Austro-Hungarian monarchy.” Here the 
Crown, in exercising the royal prerogative, was able to counterbalance 
the parliament as the representation of the popular will by the device of 
the discretionary appointment of the ministers who were responsible to 
the Crown and not to the parliament. In these countries existed what may 
be called, with due reservations, the successful establishment of an equilib- 
rium between the executive and the legislative powers because, for the 
sake of avoiding a deadlock, pregnant with revolution, some sort of com- 
promise always had to be found. Bismarck’s reaction against the Prussian 
diet in the early sixties, however, shows that this precarious balance when 
seriously disturbed, resulted invariably in the unchallengeable ascendancy 
of the executive." 

Where political dynamics developed a parliamentary monarchy as in 
England toward the end of the eighteenth century and, more decidedly, 
after 1832, or in Belgium after 1831," or in France under the July mon- 
archy,"’ the Crown was more or less reduced to the function of stabilizer 
or moderator of party politics;"® by necessity the center of gravity shifted 


™ On the constitutional monarchy see Jellinek, Allgemeine Staatslehre 696 ff. (3d ed. 
1922); Friedrich, op. cit. supra note 1, at 150 ff. On the German Imperial constitution of 
1871 see Mattern, Principles of the Constitutional Jurisprudence of the German National 
Republic, 55 ff. (1928); Meyer and Anschiitz, Lehrbuch des deutschen Staatsrecht 270 ff., 
329 ff. (7th ed., 1918); Kaufmann, Zur Lehre des monarchischen Princips (1906); Rehm, Das 
politische Wesen der deutschen Monarchie, in: Festgabe fiir Otto Mayer, 59 ff. (1916). The 


classical treatise on the subject is by Constant, Cours de politique constitutionnelle (1861) 
(one of many editions). 


"3 Seen retrospectively, the failure of the Prussian diet in the famous conflict with Bismarck 
over the army appropriations was perhaps the decisive event in modern German history; if the 
parliament had succeeded in asserting itself against the executive, Germany would have 
reached the parliamentary system and the history of Europe and the world might have taken a 
different turn. Compare 1 Bismarck, Gedenken und Erinnerungen, 316 ff., 326 ff. (1915); 
Weber, Parlament und Regierung im neugeordneten Deutschland, in: Gesammelte politische 
Schriften 130 ff. (1921). 


™4 On Belgium see Redslob, Le régime parlementaire 100 ff. (1924); Pirenne, Histoire de la 
Belgique (1932); Mirkine-Guetzévitch, 1830 dans |’évolution constitutionnelle de |’Europe, 
Revue de l’histoire moderne 241 ff. (1931); E.F., 1068.10-12 (Pirenne). 


s See Barthélemy-Duez, op. cit. supra note 1, at 175 ff.; J. Barthélemy, L’Introduction 
du régime parlementaire en France sous Louis XVIII et Charles X (1933). 


6 The theoretical foundation of the idea is due to Constant, op. cit. supra note 12. On the 
position of the Crown in England see Ogg, English Government and Politics, at 82 ff. (1930). 
Z. Marriott, The Mechanism of the Modern State 25 ff. (1927); Wade and Phillips, op. cit. 
supra note 11, at 61 ff., 149 ff. On the position of monarchy today see Loewenstein, Monarchy 
Gains Lost Ground in Europe, 11 Soc. Science 202 (1936). 
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to the parliament and the cabinet. The real issues of politics had to be 
decided first between parliament and cabinet, later on between the people 


and the government when the electorate at the polls became the final 
arbiter.’ 


From the position of the Crown in the parliamentary monarchy the 
president as the head of the state in republican democracies derived his 
rather restricted functions as evidenced by France after 1875.'* On the 
other hand, the traditional influence of the Crown in the constitutional 
monarchy made itself felt in the efforts to assign wider and more inde- 
pendent powers to the head of the state under the Weimar republic,” 
an experiment which was bound to fail because presidential government, 
even in its limited sense, is, in the last analysis, incompatible with parlia- 
mentary cabinet government.” 


‘7 From among the myriads of books on the parliamentary system may be quoted here: 
Redslob, Die parlamentarische Regierung (1918) (French edition of 1924 cited note 14 supra; 
Hashach, Die parlamentarische Kabinettsregierung (1919); Barthélemy, La crise de la démo- 
cratie contemporaine (1931); Barthélemy-Duez, op. cit. supra note 1, 158 ff.; Esmein-Nézard, 
op. cit. supra note 1, vol. I, 154 ff.; 4 Duguit, Traité du droit constitutionnel 105 ff. (1924), 
Finer, op. cit. supra, note 5, vol. II, 949 ff. on ‘‘monism” and ‘“‘dualism’’ in the interpreta- 
tion of the parliamentary system see Gouet, De l’unité du cabinet parlementaire 8 ff. (1930); 
Friedrich, op. cit. supra note 1, at 342 ff., 361 ff.; Mélot, L’évolution du régime parlemen- 
taire (1936) (containing contributions from various authors on the different countries under 
parliamentary government); Burdeau, Le régime parlementaire dans les constitutions d’aprés- 
guerre Européennes (1932); Mirkine-Guetzévitch, Les nouvelles tendances du droit con- 
stitutionnel (2d ed. 1936); Capitant, Régimes parlementaires, in: Mélanges Carré de Mal- 
berg, 31 ff. (1933); Mirkine-Guetzévitch, Le régime parlementaire dans les constitutions 
européennes d’aprés guerre, in: Annuaire de l'Institut international du droit public 1936, 39 ff. 
(1937); E.F. 1068.1 (Barthélemy, Histoire du régime parlementaire); 1068.2-4 (Barthélemy, 
France); 1068.5—14 (other countries by various authors). 


*§ On the position of the president in republican states see Barthélemy-Duez, op. cit. supra 
note 1, at 45 ff., 606 ff.; Finer, op. cit. supra note 5, at 1110 ff.; Samelli, Il capo dello stato nelle 


costituzione delle republiche del dopoguerra (1935); compare also the literature quoted supra 
note 1. 


E.F. 1068.3 (Barthélemy); 1064.1 (Gordon). 


9 On the position of the president under the Weimar republic see Anschiitz, Die Verfassung 
des deutschen Reichs, 241 ff. (4th ed. 1933); Finer, op. cit. supra note 5, Vol. II, 1096 ff.; Hene- 
man, The Growth of Executive Power in Germany (1934); Kraus, The Crisis of German 
Democracy (1932). 


© This important aspect which explains at least partly the failure of constitutional govern- 
ment in Germany needs more clarification than it can be given here; compare the remarks of 
Friedrich, op. cit., supra note 1, at 351; see also Herrfahrdt, Die Kabinettsbildung nach der 
Weimarer Verfassung unter dem Einfluss der politischen Praxis (1927). For an excellent study 
of the relations between president, cabinet and Reichstag see Renchin, Le chef de |’état et la 
constitution du cabinet au droit public allemand (1937), particularly 109 ff.; Wolgast, Zum 
deutschen Parlamentarismus (1929). The political tension between president and cabinet 
resulted ultimately in the establishment of the so-called “‘cabinet of combat”—Kam fregier- 
ung’’—a perversion of parliamentary government unprecedented in modern government short 
of dictatorship. 
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Thus we note that—with the exception of the United States—the doc- 
trine of the balance, through separation, between executive and legisla- 
tive powers nowhere could be converted into a lasting success. The dog- 
matic postulate had become a myth, and, at that, one of the most influen- 
tial of all times in constitutional theory. 


MAINTENANCE OF THE SEPARATION OF POWERS IN THE FIELD 
OF THE JUDICIARY FUNCTION 


For all intents and purposes, however, it became axiomatic for consti- 
tutional government that, in the threefold division of powers, the judici- 
ary was functionally divorced from the other two, even where appoint- 
ment by the executive seemed indispensable." Both technically and psy- 
chologically the device for achieving independence was life tenure of mag- 
istrates, another gift of the Anglo-Saxon political genius to the modern 
state. Here again the United States maintains a distinct position. Not 
only was the judiciary function kept independent from the other powers, 
but it became integrated into the system of checks and balances through 
judicial review of legislative acts, whether they are sponsored by the ad- 
ministration or emanate from the initiative of Congress. This additional 
check, although not explicitly envisaged by the framers of the constitu- 
tion” and subsequently assailed as an unjustified interference of the courts 


with the conduct of government, seems, in the light of Montesquieu’s doc- 
trine, only logical in establishing an “all-round” system of checks and 
balances. It is noteworthy, however, and by no means accidental that 
judicial review could implant itself permanently only in the country 
where the separation of powers was institutionalized while imitations else- 


2t See, e.g., for England Wade and Phillips, op. cit. supra note 11, at 38 ff. Under the consti- 
tutional monarchy of the Central European pattern, magistrates though appointed by the 
government were irremovable except by due process (through regular disciplinary courts), and 
therefore the independence of the judiciary was as much guaranteed as in England and con- 
siderably more so than under the elective system in this country. 

See Hamilton in the Federalist Nos. 78-82; Marbury v. Madison, 1 Cranch (U.S.) 137 
(1803). In view of the conflicting evidence presented in the National Convention the author is 
inclined to assume that judicial review, at least for federal statutes, was not envisaged de lege 
ferenda although the idea as such was by no means alien to American constitutional lawyers of 
the period. See Hamilton and Adair, The Power to Govern, 143 and notes 97, 98 (1937): “It 
is clear enough that the Convention meant to adopt ‘judicial review,’ but it does not follow 
that their judicial review is the judicial review of today.’’ Perhaps a clearer insight into the 
Status controversiae may be gained by referring to the very analogous situation under the 
Weimar constitution of 1919 where judicial review although considered was left undecided. 
When judicial review was adopted later on in practice (to a very limited extent), the justifica- 
tion was evolved by constitutional theory on similar premises as in this country, namely by 
the idea of the supremacy of the constitution inherent in the written document. 
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where failed to gain a lasting foothold,? even where conditions were as 
auspicious as, for example, in Switzerland.*4 In no country operated on 
the basis of a genuine parliamentary system was judicial review workable 
as shown by republican Germany’ or by Czechoslovakia where at present 
it has completely disappeared.” 

While independence of the judiciary became the very rockbed and 
touchstone of constitutional government, dictatorships were driven per- 
force to destroy also this last element of the separation of powers. In 
totalitarian Italy, Germany, and also, to a lesser extent, in some of the 
authoritarian states, judicial independence has been superseded by politi- 
cal coordination accomplished usually by purges of the bench and by a 
selective process of appointment on the basis of political conformity to 
party tenets or the totalitarian demands of the regime.?’ 


23 For abundant literature on judicial review in the various countries see E.F. 10 B-24; 
1062.16 (Puget); 1063.3-7 (Lambert). Further: Haines, American Doctrine of Judicial Su- 
premacy, Appendix II 573 ff. (2d ed. 1932), Haines, Some Phases of the Theory and Practice of 
judicial review of Legislation in Foreign Countries, 24 Am. Pol. Sci. Rev. 583 (1924). 

See also Beard, The Supreme Court and the Constitution, 51 ff. (1912); Haines, op. cit. 
supra, at 126 ff. 

For France see Barthélemy and Duez, op. cit. supra note 1, at 203 ff.; Esmein and Nézard, 
op. cit. supra note 1, at 538 ff.; Blondel, Le contrdle jurisdictionnel de la constitutionnalité des 
lois (1927). 

For Germany see Anschiitz, op. cit. supra note 19, at 370 ff.; 2 Anschiitz-Thoma, Handbuch 
des deutschen Staatsrechts 546 ff.; Mattern, op. cit. supra note 12, at 590 ff.; Friedrich, 43 
Pol. Sci. Q. 188 ff. (1928); Friederich, op. cit. supra note 1, at 167 ff. 

For Austria see Eisenmann, La justice constitutionnelle de la Haute Cour Constitutionnelle 
de |’Autriche (1928). 

For Czechoslovakia see Flanderka, Le contrdle de la constitutionnalité des lois en Tschecho- 
slovaquie (1926). 


24 On judicial review in Switzerland see Fleiner, Schweizerisches Bundesstaatsrecht, 441 ff. 
(1923); Rappard, Le contrdéle de la constitutionnalité des lois fédérales par le juge aux Etats 
Unis et en Suisse (1934). Judicial review of federal courts exists in Switzerland only for can- 
tonal legislation; see Rappard, The Government of Switzerland 50, 90 (1937). A popular 


initiative for extending judicial review to federal statutes, introduced in 1935, is as yet unde- 
cided. 


#5 See for Germany: Weimar constitution, article 19; Anschiitz, op. cit. supra note 19, at 
159 ff.; for Canada see Heneman, Dominion Disallowance of Provincial Legislation in Canada, 
31 Pol. Sci. Rev. 92 ff. (1937); 4 Univ. Chi. L. Rev. 618 ff. (1937); E.F. 1064.6 (Lambert). 


* Sander, Das tschechoslovakische Verfassungsrecht in der Jahren 1929-1935, in: 23 Jahr- 
buch des éffentlichen Recht, 263 (1936). 


27 No details can be given here. Note, however, that the problem of civil justice in dicta- 
torial countries has thus far been little investigated. For Germany compare Loewenstein, Law 
in the Third Reich, 45 Yale L. J. 779, 805 (1936), and ibid., notes 94 to 96; Loewenstein, Dic- 
tatorship and the German Constitution, 4 Univ. Chi. L. Rev. 565 (1937); Cot, La conception 


hitlerienne du droit (1938). For Italy see Steiner, The Fascist Conception of Law, 36 Col. L. 
Rev. 1267 ff. (1936). 
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THE TECHNICAL ASPECT OF THE DOCTRINE OF THE 
SEPARATION OF POWERS 

Furthermore, from the viewpoint of governmental technique proper, 
cogent reasons no longer can be found for a rigid distribution of executive 
and legislative functions of the state among different agencies. Obviously 
practical considerations necessitate a division of labor since no single in- 
dividual or no single body of individuals is able to cope simultaneously 
with the manifold activities of modern state administration. Basically, 
however, it is not intelligible why the agency which deliberates and sanc- 
tions the law should not also take care of its execution, that is the applica- 
tion of the general rule to the individual situation. It was no less an au- 
thority than Rousseau obsessed by his idea of the general will as the ulti- 
mate source of political action, who contended that legislation could pro- 
vide for all contingencies and that, therefore, execution of the legislative 
will should be merely a subordinate function.”* In the meantime, however, 
the relation between the two functions has been reversed. Administrative 
action has become more important than legislative sanction. All state 
activities tend to be mere instrumentalities of political leadership. The 
main function of the government is no longer that of executing the law 
as the general will, but, on the contrary, that of guiding the general will 
and of exercising leadership, qualities for which legislative or administra- 
tive functions are only means toward an end. Legislation has become a 
function of political leadership. As a rule, also in democracies the govern- 
ment has the initiative of and responsibility for and, for example in Eng- 
land, the virtual monopoly of legislative action. The legislative assem- 
blies as such may criticize and even reject the government’s proposals, 
but, as a rule, they are confined to being principle confirming agencies 
without ambition or potentiality of political leadership. Thus, the appli- 
cation of the statute to the individual situation is more or less an incident 
of legislative power, or, legislation is merely instrumental to the fulfillment 
of the objectives of general policy prescribed or dictated by the govern- 
ment. Paradoxically one may even contend that the agency which enacts 
the law is best suited for carrying it out. By their very nature executive 
and legislative actions are only different stages of the same political proc- 
ess and the same political will. On the other hand, technically as well as 
morally the postulate remains unaffected that the judicial function should 
be wholly divorced from both the other functions since deciding of issues 
and controversies on the basis of the law requires evidently a different 
technique. Moreover, the judicial function guarantees justice against the 


28 Du Contrat social, book ITI, ch. 1. 


576 THE UNIVERSITY OF CHICAGO LAW REVIEW 


holder of every other power and function, namely, the state. But even 
if Montesquieu, in the environment of the primarily administrative state 
under absolutism, was justified in vindicating separate spheres of action 
for both the making and executing of the law, his basic assertion is mate- 
rially disproved by the experience in all modern states where the govern- 
ment increasingly assumes responsibility and initiative of the legislative 
function which the legislative bodies are politically unable or technically 
unfit to perform, as shown by the vast volume of delegated legislation or 
even executive legislation, without explicit delegation, on the basis of 
original or usurped ordinance making powers of the government.”® The 
borderline between legislation and administration, once a fundamental 
maxim of the constitutional state, has become more and more vague. It 
can scarcely be denied, that, from the viewpoint of technical achievement 
and perfection, the combination of legislative and executive or adminis- 
trative objectives serves the purposes of efficiency in modern administra- 
tion better than the splitting up of an essentially uniform process into 
two separate departments. This conclusion may appear as heresy to the 
orthodox constitutional lawyer, but nonetheless it corresponds to the real- 
ities of modern state empiricism. 


THE REAL IMPLICATION OF MONTESQUIEU’S DOCTRINE: SEPARATION OF 
POWERS GUARANTEES POLITICAL LIBERTY 

Such critical observations, drawn from the actual political situation, do 
not in the least affect the lasting and, in fact, immortal core of the doc- 
trine of the great French political realist. Stripped of its merely technical 
implications, which, as it has been indicated, are no longer convincing or 
even correct, the ethical content remains unimpaired. In its original con- 
ception and purpose it was the masterly political device which dismantled 
royal absolutism for the ultimate sake of political liberalism although this 
result may have been beyond Montesquieu’s pragmatic intentions. The- 
ory and practice of contemporary dictatorial government, which is so 
much akin to the absolutism of the eighteenth century, amply justify an 
emphatic restatement of the irrefutable arguments in favor of liberty 
from arbitrary oppression which appears today no less in the guise of the 

** This is, of course, one of the topics in which modern constitutional law is most interested. 
See p. 598 infra, on the pleins pouvoirs and delegated legislation. For England see Lord Hewart 
of Bury, The New Despotism (1929); Willis, The Parliamentary Powers of English Govern- 
ment Departments (1935); Robson, Justice and Administrative Law (1928); Allen, Law in the 
Making 304 ff. (2d ed., 1930). Report on Ministers Powers, Cmd. 4060-1932; Loewenstein, 
Verfassungsleben in Grossbritannien 1924-1932, 20 Jahrbuch des dffentlichen Rechts 297 ff. 


(1932); Jacoby, Delegation of Powers and Judicial Review, 36 Col. L. Rev. 871 ff., 882 ff. 
(1936). 
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raison d@’état than it did under Charles the First or Louis the Fourteenth. 
Separation of powers is bound up with political liberty. It disappears 
where liberty has vanished.’ The foremost objective of any government 
which deserves this noble name is that of preserving and guaranteeing 
political liberty. Says Montesquieu: “La liberté politique dans un 
citoyen est cette tranquillité d’ésprit qui provient de l’opinion que chacun 
a de sa surété; et pour qu’on ait cette liberté, il faut que le gouvernement 
soil tel qu’un citoyen ne puisse pas craindre un autre citoyen.”** In terms 
of modern interpretation political liberty signifies and embodies the rule of 
law.*? Psychological and historical experience prove to the hilt the truth of 
Montesquieu’s maxim that any human being endowed with power abuses 
his power to the detriment of those subjected to his domination.*3 The 
famous passage should be quoted in full: “‘C’est une expérience éternelle 
que tout homme qui a du pouvoir est porté en abuser. Il va jusqu’a ce qu’il 
trouve des limites. Pour qu’on ne puisse abuser du pouvoir il faut que par la 
disposition des choses le pouvoir arréte le pouvoir.’’34 The technical presup- 
position of the doctrine of the separation of powers may be historically un- 
founded and empirically disproved; its ethical implications, namely, the 
ultimate purpose of protecting political liberty against the encroachments 
of unlimited power, has been conducive, in the last analysis, for supple- 
menting the postulate of the division of powers among different human 
agencies by the demand of mutual checks and balances among them for 
controlling power. Only controlled power is justified power. Perhaps at 


3° See, e.g., Barthélemy, Précis du droit public 280 ff. (1937); E.F. 1063.7 (H. Puget); 
1030.7 (R. Carré de Malberg). The opposite view prevails of course in dictatorial constitu- 
tional law; see, e.g., Koehler, Grundlehren des deutschen Verwaltungsrechts (1935). Koell- 
reutter, Grundriss der allgemeinen Staatslehre 87 ff. (1933). In Soviet-Russia and in Turkey 
the principle of the separation of powers has been explicitly abandoned (prior to the consti- 
tution). 


3! Esprit des lois, book XI, ch. 6. 


# See the classic definition by Dicey, Introduction to the Study of the Constitution, 179 
ff. (8th ed. 1915). See, however, for incisive strictures of Dicey’s theory Jennings, Law and the 
Constitution (1933). For definition of the ‘‘Rechsstaat’’ see Jellinek, op. cit. supra note 12, at 
246 ff.; McIlwain, Government by Law, 14 Foreign Affairs 185 ff. (1936). On the disappear- 
ance of the rule of law under National Socialism see Loewenstein, Law in the Third Reich, 
45 Yale L. J., 779, 802 ff. (1936). 


33 For an illuminating case history of the maxim that power corrupts power see Loewenstein, 
The Dictatorship of Napoleon the First, 35 So. Atl. Q. 298 ff. (1936); Loewenstein, Opposition 
and Public Opinion under the Dictatorship of Napoleon the First, 4 Soc. Research 461 ff. 
(1937); Loewenstein, Die Diktatur Napoleons des Ersten, 14 Zeitschrift fiir ffentliches Recht 
457 ff. (1936). 


34 This passage is found in chapter 4 of book XI, thus preceding the famous discussion of the 
British constitution in chapter 6. 
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no time in modern history have the psychological ingredients of Montes- 
quieu’s doctrine been more imperative. 


II. HISTORICAL RETROSPECT ON THE RELATIONS BETWEEN 
LEGISLATIVE AND EXECUTIVE POWER 


CLARIFICATION OF THE TERM “EXECUTIVE” 


Next in this dogmatic approach to the thesis of the balance between 
executive and legislative power it is necessary to determine more precisely 
what is meant by the term “executive’’ as opposed to the term “‘legisla- 
tive.”” When using the term executive we mean, for the sake of brevity, 
not the titular head of the state but the government as a political agency 
which assumes responsibility in the legal sense before the country and in 
the transcendental sense before history. Even in totalitarian dictator- 
ships, as in Italy and in Greece, or in camouflaged dictatorships, as in 
Austria and Portugal, a titular head, whether under the name of king or 
of president of the state, may survive as figurehead, although deprived of 
actual powers. In democratic republics and monarchies of the parlia- 
mentary type, too, the president of the state or the personal occupant of 
the throne has surrendered his powers, more or less completely, to the 
cabinet or the government. It should be remembered here, however, that 
in parliamentary monarchies such as Belgium, the Netherlands or in the 
Scandinavian countries*s which are equally subject to the vicissitudes of 
party life, the holder of the royal office recently has acquired more mo- 
mentum within the dynamics of the state than could be expected when 
the historical mission of parliamentarism, namely the neutralization of 
the royal prerogative, has been accomplished.** Only under presidential 
government proper is the president as the head of the executive identical 
with the holder of real power, as in the United States where the ‘“‘cabinet”’ 
or the heads of the departments are his personal trustees who are not 
amenable to responsibility before Congress.*7 Similarly in Germany of 
the Weimar constitution, the president gained power far beyond the 
original terms of his office because of the calamitous delusion contained 
in the constitutional scheme to the effect that the Reichs-Chancellor’s 
position could be made contingent both on the confidence of the popu- 

35 On Sweden see Tingstén, L’évolution du parlementarisme Suédois, in: Annales de |’Institut 


du droit comparé 3 ff. (1934); Braunias, Das parlamentarische Wahlrecht 475 ff. (1932); Red- 
slob, Le régime parlementaire 136 ff. (1924). 


% On recent developments see Loewenstein, Monarchy Gains Lost Ground in Europe, 11 
Soc. Sci. 202 ff. (1936). 

37 On the Amercan ‘“‘cabinet’’ system see Finer, op. cit. supra note 5, at 1044 ff.; Friedrich, 
op. cit. supra note 1, at 35; Learned, The President’s Cabinet (1912). 
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larly elected president and the popularly elected Reichstag. This funda- 
mental misconstruction played automatically into the hands of the presi- 
dent when political extremism had succeeded in narrowing the parlia- 
mentary basis of the coalition cabinets. The situation could not but 
lead into legal no-man’s land** and ultimately to dictatorship when 
von Hindenburg, after the dismissal of Dr. Briining in 1933, tried to 
substitute presidential government outright for parliamentary support 
of the cabinet. In democratic states, position and actual powers of the 
president evidently depend largely on the method of appointment, 
whether by the people or by the parliamentary bodies, as witnessed by 
France, Czechoslovakia and Austria. The position of the president is 
stronger when he is not elected by the parliament.*? The Swiss Bundesrat 
is an exception which confirms the rule.4° Yet actual power depends 
very much on the personality of the president irrespective of the mode 
of appointment, as shown by Massaryk and BeneS in Czechoslovakia" 
where the National Assembly elects the president, and by Svinhuv- 
fund in Finland* where special electors elected by the people, together 
with the deputies, form the electoral college. 

It will be shown later that recent constitutional developments in vari- 
ous states indicate a change in attitude toward office and function of the 
state president.*? Estonia, for example, which in her first post-war con- 


stitution had no presidency at all, by the reform of 1934 established the 
office of the popularly elected president who totally eclipsed the govern- 
ment proper.** A similar development appears in the new Irish constitu- 
tion of 1937 with largely increased powers of a popularly elected state 


38 The problem was not clearly realized until it was too late. See Anschiitz, op. cit. supra 
note 19, at 312, 318 ff. (with literature); Anschiitz-Thoma, of. cit. supra note 23, at 487 ff.; 
Heneman, op. cit. supra note 19, at 119 ff.; Renchin, op. cit. supra note 20, passim. 

39 Finland (constitution of 1919) and Spain (constitution of 1931) have a combination of 
parliamentary and popular election by adding to the members of parliament specially elected 
electors, both together forming the electoral college. 

4° On the legal and political position of the Swiss Bundesrat see Fleiner, op. cit. supra note 
24, at 182 ff.; Rappard, op. cit. supra (Government of Switzerland) note 24, at 76 ff.; E F. 1068 
14-16 (d’Ernst). 

For additional references see note 107 infra. 


# On the president in Csechoslovakia see Sander, op. cit. supra note 26, at 278 ff. 


# On the president and constitutional developments in Finland see Erich, Die Verfassungs- 
entwicklung in Finland bis Ende 1931, 20 Jahrbuch des dffentlichen Rechts 323 (1932); Gra- 
ham, Finland, in Buell, New Governments in Europe (1934), pp. 261 ff.; Loewenstein, Mili- 
tant Democracy and Fundamental Rights, 31 Pol. Sci. Rev. 638 (1937). 

43 For details see p. 588 infra. 

44 See p. 588 infra. 
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president.*® On the other hand, ample experience since the war has dem- 
onstrated beyond doubt that the popular election of the president, in- 
tended as a counter-weight to the instability of parliamentary party gov- 
ernment, gravely endangers the functioning of the parliamentary system 
as evidenced in republican Germany and Spain. The plebiscitary char- 
acter of his office, when based on popular election, may easily open the 
way to an authoritarian or dictatorial regime. 


THE FOUR PERIODS 


Seen retrospectively, the historical development of constitutional gov- 
ernment insofar as the relation between the legislative and the executive 
is concerned, seems clearly divided into four periods. 

Ascendancy of the parliament.—When royal absolutism succumbed to 
rising liberalism, as in England after 1688, in France after 1789, the nat- 
ural recipient of liberal aspirations was the parliament. Rousseau’s seduc- 
tive doctrine of the omnipotency of the legislative as well as the pent-up 
resentment against absolutism were responsible for the fact that the demo- 
cratic ideology behind modern constitutionalism claimed the ultimate 
power of political decision for the representatives, since they alone were 
believed dogmatically to reflect what has been called the will of the peo- 
ple.© During the nineteenth century, the attempt to democratize the 
representative institutions has obscured, to a large extent, the real issues 
of political leadership as involved in the distribution and location of politi- 
cal power. By transfer of psychological emphasis the parliament as center 
of political gravity acquired rights and powers of full sovereignty which 
the monarchy and the classes affiliated with the Crown were forced to sur- 
render. The long-drawn process took a different /empo in different coun- 
tries as evidenced by France where progression and retrogression alter- 
nated almost cyclically, while in the so-called constitutional monarchies 
of the Central European type the final ascendancy of parliament was 


4 Articles 12 to 14 of the constitution of 1937. On the Irish presidency see Keith, 19 Jour. 
of Comp. Leg. 268 (1937). There is a good deal of disagreement about the possibilities of a 
strong presidency in Eire according to the new constitution. See Bromage, Constitutional 
developments in the Saorstat Eireann and the Constitution of Eire, 11 Internal affairs, 31 
Pol. Sci. Rev. 1050, 1058 (1937). The election of Mr. Hyde to the presidency in April, 1938, 
seems to indicate that at least Mr. DeValera considers the functions of the president as merely 
formal. But the constitutional document may lend itself in time to a more literal interpreta- 
tion, even against Mr. DeValera. 


# On the supremacy of the legislature (amounting to the dictatorship of an assembly) dur- 
ing the French Revolution see Mirkine-Guetzévitch, Le gouvernement parlementaire sous la 
Convention, in Cahiers de la Révolution Francaise 47 ff. (1937); Mirkine-Guetzévitch, 
Parlementarisme sous la Convention Nationale, Revue du Droit Public 671 ff. (1935). 
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delayed until after the war. Thus an irresistible political evolution, 
which had begun with the French revolution bore in many countries its 
final fruits as late as in the post-war constitutions.*’? A particular position 
was held only by England where, following the curbing of the powers of 
the Crown by aristocratic and plutocratic forces, the period of parliamen- 
tary sovereignty lasted not longer than a generation (between 1832 and 
1867).** But in spite of variations, the evolution of constitutional govern- 
ment from the beginning of the nineteenth century to the post-war consti- 
tutions reveals a uniform trend toward the predominance of the legislative 
as the legal exponent of the popular will over the government whose main 
function was that of executing the will of the people. While a graphic 
representation of the battle front between executive and legislative during 
the nineteenth century would reveal considerable sinuosity according to 
national conditions, it is safe to say that nowhere a technical formula was 
found which guaranteed a lasting balance between executive and legis- 
lative powers. Periods of temporary stabilization of the political equilib- 
rium in favor of the executive were followed invariably by a new drive of 
the democratic impulses in the guise of parliamentary processes. The ul- 
timate victory of the legislative was concomitant with the final establish- 
ment of parliamentary ascendancy. 

Resurgence of executive power as emergency device during the war.—The 
incisive surgical operation administered to the body politic of Europe by 
the world war, forced the issue into the open. For technical reasons, the 
emergency situation during the war caused a sudden resurgence, in every 
country, of almost unrestricted though not entirely uncontrolled powers 
of the executive for the sake of the conduct of the war‘? or for the mainte- 
nance of neutrality.5° Under the pressure of the “union sacrée’’ the legis- 
lative, in states at war, abdicated more or less voluntarily in favor of the 
government bent upon winning the war. Constitutional government was 
everywhere suspended. What seemed, at first, only as a passing episode, 

47 See Burdeau, op. cit. supra note 17, at 79 ff.; Mirkine-Guetzévitch, Les nouvelles ten- 
dances du droit constitutionnel 117 ff. (2d ed. 1936). 


48 Loewenstein, Zur Soziologie der parlamentarischen Reprisentation in England nach der 
grossen Reform: Das Zeitalter der Parlamentssouverinitét (1832-1867), 51 Zeitschrift fiir 
Sozialwissenschaft und Sozialpolitik 613 (1924). 

49 See for France, Renouvin, The Forms of War Government in France (1927); Jéze, 
L’exécutif en temps de guerre (les pleins pouvoirs) (1917). For comparative material see 
Onisor, Les décrets-lois et le droit des circonstances au cours de la guerre mondiale (1933). 
For United States see Berdahl, War Powers of the Executive in the United States (1920). 

s° For example in Switzerland see Resolution of the Federal Council of August 3, r914 (A. S. 
347); Jacoby, op. cit. supra note 29, at 896; Tingstén, Les pleins pouvoirs, 58 ff. (1934); 
Gouet, La question constitutionnelle des prétendus décrets-lois 183 ff. (1932). 
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proved, in the light of contemporary events, in fact to be a sort of a dress 
rehearsal for the final and definitive restoration of executive predominance 
of our own time. On the pattern of war government, most types of pres- 
ent crisis governments have been modeled. 

Post-war predominance of the parliament.—When the temple of Janus 
was closed, of the belligerent nations England, France, and Belgium, and 
most of the neutral states returned to the pre-war efforts of stabilizing the 
equilibrium between parliament and government. The defeated nations, 
however, and particularly the newly created states, in violent reaction 
against the oppression of their former rulers—thus repeating the process 
which occurred after the breakdown of absolutism in France—resorted to 
a pattern of government in which technique and spirit of party-driven 
parliamentary supremacy triumphed. Fulfillment of ultra-democratic 
aspirations haunting post-war Europe could not but lead, for the time be- 
ing, to unprecedented predominance of the legislative over the executive. 
The post-war const:tutions of Reich and Linder in Germany, Austria, 
Poland, Czechoslovakia, Finland and the Baltic states, and even of Yugo- 
slavia were operated, for a short while, on the principle of unmitigated 
parliamentary sovereignty." After one hundred and fifty years Rousseau 
had defeated Montesquieu. Some of the recurring features which reflect, 
in terms of constitutional arrangements, the rationalization of the su- 
premacy of parliament, may be summarized here. Usually the govern- 
ment or cabinet was dependent upon or even nominated by the parlia- 
ment. Pertinent illustrations are Austria, Prussia and Estonia. Political 
parties although not formally recognized by the constitution, became the 
actual source of political power.s? When efforts were made to ensure the 
stability of the government, the solution was not found in creating a strong 
majority party, but by mechanical devices such as the guorum for a vote 
of non-confidence, as in Czechoslovakia*‘ and in Spain.’> Proportional 
representation, as the literal and possibly mathematical realization of the 
“will of the people,” undermined the formation of large blocs of public 
opinion® which alone make for the stability of governments. In addition, 


st G. Burdeau, op. cit. supra note 17, at 141 ff., 167 ff., 203 ff. 

5s? See Mirkine-Guetzévitch, op. cit. supra note 47; E.F. 1070.1-3; Barthélemy, La crise de 
la démocratie comtemporaine (1931); Gordon, op. cit. supra note 1. 

53 Pelloux, Les parties politiques dans les constitutions d’aprésguerre, Revue du droit 
public 238 ff. (1934); Vesseyt, De la nécessité des partis organisés en régime parlementaire 
(1933). 

54 Constitution of 1920, articles 75 to 77. ss Constitution of 1931, article 64. 

% See Finer, op. cit. supra note 5, at 914 ff.; E.F. 1066.2 (M. Carrier); Friedrich, op. cit. 
supra note 1, at 269 ff. (with extensive literature on p. 544); Hermens, Demokratie und Wahl- 
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sometimes a system of permanent parliamentary committees duplicated 
the vices of the parliament in various respects, as in Czechoslovakia.’? In 
general, the post-war constitutions are animated by deep distrust of the 
executive whose powers were cut down in favor of a “pure” expression of 
the will of the people erroneously believed to be reflected best in multiple 
parties. 

Recent recrudescence of strong executive powers.—-The reasons why parlia- 
mentary democracy of the post-war pattern broke down in almost all 
countries where it was tried out, are too well known to be repeated here.** 
They may be summarized by the statement that the rationalization of 
political power as embodied in the paper of constitutional documents 
failed to provide for the essential quality of all government, namely politi- 
cal leadership. It is a truism that political leadership cannot be produced 
by constitutional arrangements, but it is equally true that it can be pre- 
vented from getting into stride by a clumsy structure of constitutional 
law. Evidently parliamentary government is workable only where una- 
nimity about the fundamentals of national values is unbroken. In the ab- 
sence of such unanimity, the strain of how to harmonize conflicting con- 
ceptions on the therapeutics to be administered to the ailing body politic 
resulted in most states in destruction of the policy-forming process 
through parliament,’® and, in consequence thereof, in economic disinte- 
gration and even chaos. More and more the legislative body torn by in- 
ternal dissensions, became incapable of expeditious action or any action at 
all. Consequently, the pendulum swung back violently to the other ex- 
treme. Hence emerged what may be called leadership superimposed upon 
the will of the people instead of leadership generated by the will of the peo- 
ple. In some states, the change in governmental technique was accom- 
plished by stages of a more gradual evolution from parliamentarism to 
monopolization of political power by the executive, as in Italy or in Aus- 
tria; in other countries social pressure led to revolutionary overthrow of 
the constitution by scantily veiled or open coup d’état as in Poland, Ger- 


recht (1933); Hermens, Proportional Representation and the Breakdown of German De- 
mocracy, 3 Social Research 411 (1936); Humpbregs, 4 Social Research 225 (1937); 2 Braunias, 
op. cit. supra note 35, at 191 ff., 221 ff.; Aris, Proportional Representation in Germany, 2 
Politica 433 ff. (1937). 

517 Czechoslovakian constitution of 1920, Art. 54; see E.F. 1070.1-3 (B. Mirkine-Guetzé- 
vitch); Spanish constitution of 1933, Arts. 61, 62, 80. 


58 The classic statement is by Barthélemy, La crise de la démocratie contemporaine (1931); 
see also E.F. 1080.1 (L. Febvre); 1080.2—3 (d’Ormesson). 


59 Loewenstein, Autocracy versus Democracy in Contemporary Europe, 29 Pol. Sci. Rev. 
571 ff., 755 ff. (1935). 
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many or Greece. As the result, in most of the newly established demo- 
cratic and parliamentary states, authoritarian or outright dictatorial gov- 
ernments came into life. But regardless of external forms, concentration 
instead of separation of powers in the hands of the leader or the leading 
group is characteristic for all of them. The executive whatever name it 
bears has completely eclipsed the legislative in the totalitarian states of 
Russia, Italy, Germany and Turkey, as it does in the group of authori- 
tarian republics like Austria, Portugal, Poland, Latvia, and Lithuania or 
in the group of the authoritarian monarchies of Yugoslavia, Bulgaria, 
Greece, and, to a lesser extent, also in Hungary and Rumania. 

But even among the traditional democracies where liberal-democratic 
spirit and institutions remained unimpaired, at least formally, in these 
recent years since the beginning of the economic crisis, a tranformation 
of the relationship between legislative and executive has travelled fast 
and far. The crisis, irreverent to political dogma, struck at authoritarian 
and democratic states alike. Legislative decisions of parliaments, lagging 
behind events, were incapable of dealing with the crisis. Also in democra- 
cies a basic change in the traditional concepts of political technique is 
clearly under way. In England, France, Czechoslovakia, in Belgium, Fin- 
land and the Irish Freestate, even in Switzerland, the executive, by a 
constitutional process of ever increasing momentum has come to overplay 


the legislative to such an extent that the classical doctrine of the pre- 
established harmony between the state powers has fallen in abeyance. 


Ill. SUMMARY OF THE PRESENT RELATIONS BETWEEN 
EXECUTIVE AND LEGISLATIVE POWERS 

Although it is rather hazardous to establish clear-cut types because of 
the great variety of forms in the various states, an attempt will be made 
to systematize the present patterns of relationship between executive and 
legislative. 

TOTALITARIAN DICTATORSHIPS 

The first category embraces those states in which a more or less com- 
plete fusion of powers has taken place to the benefit of either a single per- 
son, or a single group of persons or a single party. No example exists to- 
day of the constitutional dictatorship of an assembly for which in France 
the Convention of 1792, the Senate in 1814, or the legislative assemblies 
of 1848 and 1871 are the historical illustrations. 

6° For the dictatorship of an assembly compare the National Convent‘on of 172. See also 


note 46 supra; 1 Deslandres, Histoire constitutionnelle de la France de 1789 4 1870 207 ff. 


(1932); also v. 2, 323 ff. (Legislative Assembly of 1848) and 726 ff. (Constituent Assembly 
of 1871). 
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The totalitarian dictatorships of Russia, Italy, Germany, Turkey™ are 
qualified by the fact that concentration of powers has been officially sub- 
stituted for separation of powers. One man alone, or conjointly with a 
group of popularly irresponsible advisors, wields the totality of powers 
without any constitutional limitations whatever.* The absolute ruler 
represents the will of the state and monopolizes political power in all its 
manifestations. The will of the people is institutionalized in the organi- 
zation of the single or official party which the dictator as leader of the 
party controls supremely. Stripped of its pseudo-constitutional trappings 
which no dictatorship seems willing to forego, the totalitarian state is the 
technological rationalization of absolutism or despotism familiar to stu- 
dents of history. Invariably, however, this unequivocal situation is ob- 
fuscated by the adroit use of legalistic indoctrination which preserves 
nominally institutions and even terminology of democracy. Variations in 
the arrangement of this auxiliary machinery of government indicate rath- 
er more different shades of political finesse of the absolute rulers than sub- 
stantial deviations from the standard pattern of full concentration of all 
state functions in the person of the leader and his obsequious group. For 
the complete merger of executive and legislative powers it makes little dif- 
ference that, in Germany, the Reichstag is admittedly ornamental®* while 
to chamber and Senate in Italy has been left at least the formal right of 
participation in the legislative process.*4 In both instances the legislative 
bodies, in fact appointed by the dictators on the one party ticket, are sub- 
servient tools of the dictator and utterly incapable of expressing the will of 


& The boundless mass of foreign literature on dictatorship is almost exclusively descrip- 
tive of all phases and aspects while scientific treatises of constitutional law, likewise abundant 
within the borders of dictatorial countries, are more or less conspicuous by their absence in 
foreign countries. Instead of giving specific quotations here the reader is referred to the elabo- 
rate bibliographical data contained in the E.F. For Italy see E.F. 1084.1-4 (L. Febvre); 
1084.5-15 (H. Lagardelle). For Germany see E.F. 1068.1-25 (H. Jourdan, H. Brunschwig). 
For Russia see 1082.1-11 (G. Meguet). For Turkey see 1ogo0.1-4 (E. Thomas). 


® For Germany see Loewenstein, Dictatorship and the German Constitution, 4 Univ. 
Chi. L. Rev. 537, 554 ff. (1937); Ermath, The New Germany 48 ff. (1936); Bonnard, Le 
droit et l’état dans la doctrine national socialiste (1936); Stoffel, La dictature du fascisme 
allemand (1936). The official German doctrine of the relation between executive and legis- 
lative power is presented by Hamel, Gleichgewicht zwischen gesetzgebender und vollziehender 
Gewalt, in Deutsche Landesreferate zum 11. Internationalen Congress fur Rechtsver- 
gleichurg im Haag 1937, 438 (1937). For Italy see Finer, Mussolini’s Italy 248 (1935); Steiner, 
Government in Fascist Italy (1938). 

6s Loewenstein, op. cit. supra note 62, at 558 ff. 


64 Finer, op. cit. supra note 62, at 255 ff.; Schneider, The Fascist Government of Italy 51 ff. 
(1936); Rosenstock-Franck, L’économie corporative fasciste en doctrine et en fact 242 ff. 
(1934); Steiner op. cit. supra note 62, at 69. 
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the people or of checking the arbitrariness of the supreme leader. More- 
over, Italy presents in the government controlled Fascist Grand Council 
a legalized institution of mixed legislative and executive or administrative 
functions.®> At any rate, the essential feature in dictatorships is the com- 
plete absence of any legitimate method of control of the leader by public 
opinion from which the leading group is left exempt. In Russia, where the 
new constitution of 1937 studiously pays lip service to the rational divi- 
sion of powers, there is no evidence that the ostentatious institutionaliza- 
tion of democratic instrumentalities in the constitution is more than the 
tribute of traditional despotism to Western ideology for political purposes 
at home and abroad. 


AUTHORITARIAN STATES 


Technically although perhaps not quite ideologically in close neighbor- 
hood to totalitarian dictatorships are the so-called authoritarian” states of 
the corporate pattern,®’ namely, Austria until its absorption, and Portugal. 
In Austria we observe the customary turn from post-war predominance of 
the parliament first to the strengthening of the executive (president and 
government) by the constitutional reform of 1929 and finally, after the 
self-incapacitation of the chamber in 1933, to the coup d’état of Dollfuss, 
legalized, as legality goes, by the pseudo-corporate constitution of 1934°° 
which follows some clues offered by the Papal Encyclical Quadragesimo 
Anno of 1931.7° A vastly complicated machinery of councils the members 


6s On the fascist Grand Council see Finer, op. cit. supra note 62, at 276 ff.; Schneider, op. cit. 
supra note 62, at 47 ff.; Macedonio, Il Gran Consiglio del Fascismo (1934). 


On the very dogmatic differentiation between ‘‘totalitarian’”’ and ‘‘authoritarian”’ states 
see Ziegler, Autoritirer oder totaler Staat (1932). 


67 For a critical attitude to corporativism in general see Speyer, Corporativisme ou parle- 
mentarisme réformé (1935); Pré, Le bilan du corporativisme (1936); Bourgin, L’état corporatif 
en Italie (1935); Mirkine-Guetzévitch, Le néo-absolutisme corporatif, in Année politique 
francaise et étrangére 251 ff. (1934); Loewenstein, Occupational Representation and the 
Idea of an Economic Council, 12 Social Sci. 426 ff. (1937); Finer, op. cit. supra note 62, at 492 ff. 
A more positive endorsement of corporativism is given by Manoilescu, Le siécle des corpora- 
tions (1936); Bonnard, Syndicalisme, corporatisme et |’état corporatif (1937). 


6’ For a genuinely scientific discussion of Austrian constitutional law since the war see 
Voegelin, Der autoritire Staat (1936). See also Burdeau, of. cit. supra note 17, at 148 ff.; 
E.F. 1088.1-2 (L. Febvre). 


6? On the Austrian constitution of 1934 see Merkel, Die standisch-autoritire Verfassung 
Oesterreichs (1935); E. Voegelin, op. cit. supra note 68, at 150 ff. (extensive bibliography on 
286 ff.); Nawiasky, Staatstypen der Gegenwart 175 ff. (1935); Raschhofer, Oesterreichs neue 
Verfassung, 14 Zeitschrift fiir auslindisches dffentliches Recht 846 ff. (1934). 

E.F. 1088.4-5 (L. Febvre). 


7° On the Encyclical “‘Quadragesimo Anno’’ see Kerschagl, Die Quadragesimo Anno und der 
neue Staat (1935); Nawiasky, op. cit. supra note 60, at 166 ff. 
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of which were, without exception, directly or indirectly appointed by the 
government, is the corporate setting for factual government dictatorship. 
A similar version of Catholic authoritarian concepts has been introduced 
in Portugal by the constitution of 1933.7 The government, acting nomi- 
nally under a popularly “elected” president, cannot be overthrown by the 
corporate chamber from which all real powers have been carefully trans- 
ferred to the government. 


AUTHORITARIAN STATES WITH NOMINAL PRESERVATION OF 
PARLIAMENTARY INSTITUTIONS 

A slightly different pattern of governmental ascendancy over the legis- 
lative is offered by such states where parliamentary institutions are nomi- 
nally still in existence and the multiple party system has not yet been 
wholly superseded by the government controlled single party mechanism. 
We may qualify this type of authoritarian government as neo-presiden- 
tial because, in addition to the government, the person of the president 
plays an important role in shaping internal policies. The head of the state 
has risen above the position of a merely ceremonial figure or, at its best, of 
a stabilizer of temporary fluctuations. Supported by the army, he pre- 
vails on the government no less than the monarchical ruler of a by-gone 
age, and through the government he controls public opinion and the par- 
liamentary machinery. For the sake of illustration we may refer to Po- 
land.” Here the transformation of an impotent parliamentarism into 
camouflaged dictatorship of the executive was accomplished in two stages 
of constitutional reform (in 1926 and 1935) whereby the methods of open 
coup d’état as well as of constitutionally disguised coercion were success- 
fully applied. The undisputed ascendancy of the state president and his 
cabinet was finally accomplished by ingenious manipulations of constitu- 
tional processes. Party cadres and parliamentary bodies, moving in nar- 
row channels prescribed by government control, are no longer efficient in- 

7 On the Portuguese dictatorship which is generally considered both as benevolent and 
beneficial, see Speyer, op. cit. supra note 67, at 65 ff. and passim; Pré, op. cit. supra note 67, 
at 103 ff.; Descamps, Le Portugal, La vie sociale actuelle (1935); Pereira dos Santos, Un état 
corporatif, le Portugal (1935); Anderssen, Die portugiesische Diktatur, 26 Archiv des éffent- 


lichen Rechts 101 (1934); Cota, Economic Planning in Corporative Portugal (1938); Lamson, 
Le corporativisme en Portugal (1938). 

7 On the present constitutional situation in Poland see Deryng, Le probléme de l’équilibre 
entre le pouvoir législatif et le pouvoir exécutif et la nouvelle constitution Polonaise, in La 
Thémis Polonaise, série III, vol. 10, 89 ff.; Delmas, L’évolution constitutionnelle de la Po- 
logne depuis 1919 (1936); Cybichowsky, Der Entwurf der neuen polnischen Verfassung, 
25 Archiv des Sffentlichen Rechts 316 (1934); Cybichowsky, Die Entwicklung des pol- 
nischen Staatsrechts in den Jahren 1921-1934, 22 Jahrbuch des dffentlichen Rechts 527 ff. 
(1935); E.F. 1074.4 (Mirkine-Guetzévitch); 1088.12, 13 (Jouve). 
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struments for the exercise of independent legislative powers. Both selec- 
tion of parliamentary personnel and, in addition, rigid control of its activ- 
ities guarantee complete conformity to the instructions of the government. 
At the present moment, however, the political situation shows rather di- 
vergent trends. Under Pilsudski’s successor efforts are noticeable to con- 
vert the multiple party system into the convenient single party pattern 
of the totalitarian state, destined, perhaps, to anticipate the revival of a 
real opposition which seems to indicate that the nation is tired of the tute- 
lage of the military clique. The final outcome of this tug-of-war is, for the 
time being, still in suspense. On the whole, the climate in Central and 
Eastern Europe is more favorable to the one-party regime than to a relax- 
ation of the strong grip the government holds on the country. 

By similar development, presidential government was substituted for 
the genuine parliamentary pattern in the Baltic states. In Estonia,” the 
constitutional reform of 1934 established presidential government. Al- 
though the new constitution permitted parliament to continue and even 
to withdraw its confidence from the acting government, the president, by 
the right of dissolution and by controlling the government, is the actual 
center of political power. It should be noted, however, that, by referen- 
dum in 1936, the people decided for the restoration of parliamentary gov- 


ernment, and a new constitution on more genuinely democratic and par- 
liamentary lines, is now in force. Thus Estonia exemplifies the tran- 
sitional character of the presidential regime ready to disappear when 
economic and political appeasement for which it was installed, have suffi- 
ciently progressed. On the other hand, Latvia and Lithuania” are at 


73 On presidential government in Estonia see A. de Chanbon, La république d’Estonie 
(1936); Loewenstein, op. cit. supra note 42, at 639 ff.; Roucek, Constitutional changes in Es- 
tonia, 30 Pol. Sci. Rev. 556 ff. (1936); St. v. Csekey, Die Verfassungsentwicklung Estlands 
1929-1934, 22 Jahrbuch des dffentlichen Rechts 411 ff. (1935); Tatarin-Tarnheyden, Auto- 
cratische Regierungen in Lettland und Esthland und deren vilkische Politik, 26 Archiv des 
éffentlichen Rechts 257 ff. (1935); E.F. 1070.4 (Mirkine-Guetzévitch). The text of the new 
constitution of September 3, 1937, is reprinted in Informations constitutionnelles et parle- 
mentaries of November 15, 1937, no. 15, 288 ff. (1937). 

On constitutional evolution in the Baltic States in general see: Graham, Stability in the 
Baltic States, in Buell, New Governments in Europe 279 ff. (Estonia), 286 ff. (Latvia), 290 ff. 
(Lithuania) (1934); Montfort, Le droit constitutionnel des nouveaux états de la Baltique 
orientale, in 1 Annales de |’Institut du droit public comparé de |’Université de Paris 41 ff. 
(1934). The best information on the postwar situation in the Baltic States is found in Tibal, 
Les problémes politiques contemporaines de l’Europe orientale, Centre Européen de la Dota- 
tion Carnegie (1929). 


74 On Latvia see Tartarin-Tarnheyden, op. cit. supra note 73, at 257 ff.; E.F. 1070.5 (Mirkine- 
Guetzévitch). The project of a new presidential constitution (submitted in 1934) which legal- 
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present under an extra-constitutional system of authoritarian regime in 
which the president and the government, as his aids, have completely 
absorbed the functions of the former legislative bodies. In 1936, in both 
countries some kind of representation without party participation, on 
corporate lines in Latvia and on the basis of administrative bodies in 
Lithuania, were created. To the same class, although previously existing 
parliamentary institutions have not been discontinued, belongs to date 
the kingdom of Yugoslavia.’ The constitution of 1931, “legalizing” the 
coup d’état of King Alexander in 1929, shows the color of royal absolutism 
or “‘régime personnel” familiar in the Balkan; no secret vote exists for the 
Parliament which, elected on the one-party ticket, is little more than a 
recording machine of the government, carrying out the wishes of the 
Crown. Once more, similarly as in Poland, widespread dissatisfaction of a 
profoundly democratic nation indicates that the Regency installed after 
King Alexander’s assassination, may be compelled to restore the lost 
democratic institutions at least in part. A similar predominance of the 
Royal executive is secured in Rumania where the king controls the cabinet 
and the cabinet controls the parliament, by virtue of the so-called ‘““40%- 
law” which assigns automatically 50% of all parliamentary seats to the 
party which obtains 40% of the total vote at the elections. The coup 
d@’état of 1938 abolished the parliament together with the political parties 
and established a royal dictatorship without any pseudo-parliamentary 
trappings. Of the two other royal dictatorships on the Balkan, Greece, 
after the King’s coup d’état in August, 1936, is operated as dictatorship out- 
right in which all political parties have been outlawed and parliamentary 
institutions are in abeyance. Bulgaria, on the other hand, having tried to 
exist, after the King’s coup d’état in May, 1934, for several years under a 
system of royal dictatorship, without parties and parliamentary organi- 
zation, at present evidently seeks the way back to more constitutional 
processes of government. 


izes the existing rule of the president, has not yet been put in force; see also law of May 12, 
1936. Informations constitutionnelles et parlementaires, 1936, no. 3, 44. 

On the present situation in Lithuania see E.F. 1070.5 (Mirkine-Guetzévitch); Annual 
Register 1936 205-206. (Epstein ed. 1937). 


78 On the constitution of Yugoslavia of 1931 see Pribitchévitch, La dictature du roi Alex- 
andre (1933); Loutzitch, La constitution du Royaume de Yagoslavie du 9 septembre 1931 
(1933). E.F. 1090.4 (Pernot). 

7® On the ‘‘Acerbo’’-system see Steiner, op. cit. supra note 62, at 73. On the electoral tech- 
niques in Yugoslavia see Cemerlic, Les systémes électoraux en Yugoslavie (1937). On the 
Rumanian electoral law see Braunias, op. cit. supra note 35, at 457 fi.; Ascente, Essai sur le 
régime représentatif en Roumanie (1937). 
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CONSTITUTIONAL STATES OF THE PRESIDENTIAL TYPE: 
THE UNITED STATES 

Within the category of the constitutional state, a specific pattern of the 
relationship between legislative and executive is presented by the state 
advisedly organized under the separation of powers. The government of 
the United States’ is commonly considered as the outstanding, and, if 
we disregard distortions of the pattern in Latin America, as the only ex- 
isting example for the time being. Separation of powers is deemed to pre- 
vail because the president as the head of the executive is virtually irre- 
movable during his term (except by impeachment) and because the cabi- 
net, appointed by him and responsible to him alone, is beyond influence 
and control of Congress. Consequently, incompatibility exists between 
the offices of member of Congress and of member of the administration. 
Secondly, the president and the ministers or heads of the departments 
appointed by him, are barred, at least theoretically, from exercising legal 
influence over Congress. In addition, since the courts are independent 
of both the executive and legislative agencies, the scheme of Montes- 
quieu seems to have materialized in the constitutional frame of the great- 
est republic of modern times. Actually, however, as is generally known, 
the practice of the American democracy is widely different from this con- 
ceptual model. The connecting link between executive and legislative is 
the party in power, that is the party which, under the two-party system, 
has been victorious at the last presidential elections. The president is the 
recognized if not the official leader of his party through which, as a rule, 
he is in a position to impose his political intentions upon both assemblies 
as a whole and in particular upon the permanent committees which guide 
the legislative assemblies as such. At times this equilibrium is disturbed 
by a change in the composition of the majority in the powerful Senate 
when the periodical renewal of one-third of its members upsets the politi- 
cal equilibrium, or even when the intervening elections destroy the as- 
cendancy of the presidential party over the House of Representatives. 
In spite of frequent delays and temporary deadlocks this arrangement of 

% The following discussion of the constitutional situation in the United States as well as 
other references to this country covers, of course, familiar ground. The importance for the 
line of thought pursued in this article lies in the attempt to incorporate American constitu- 
tional developments into the universal trend of strengthening the powers of the executive 
as against the legislative, a trend which in this country is emphasized as well as complicated by 
the parallel evolution of increasing federal powers as against the states. It seems that also in 
terms of constitutional law a “‘splendid isolation” or ‘‘aloofness” from universal features of 
the constitutional state is no longer feasible. Therein lies, in the author’s opinion, the intrinsic 


importance of the ““New Deal.” For foreign viewpoints on the “‘expériment Roosevelt’’ see 
E.F. 1070.9-12 (Cestre) (and literature E.F. 10 B-27). 
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powers has worked surprisingly well through generations because usually 
a compromise between conflicting political interests would be agreed on 
which, to be sure, may fall into conflict but which nevertheless are ani- 
mated by common loyalty toward the fundamentals of the common politi- 
cal society. 

It is on this background of traditional equilibrum that the constitu- 
tional tendencies of the United States since 1933 should be soberly ex- 
amined. That the president was forced to assume leadership over Con- 
gress after his election in 1933 was due to the inadequate handling of the 
economic depression by the outgoing administration. No constitutional 
anomalies were involved when Congress consented to enlarging the execu- 
tive powers for the sake of dealing expeditiously and elastically with the 
depression. The constitutional crisis around the New Deal has not been 
caused, as in most political deadlocks in Europe, by inherent deficiencies 
of the constitutional structure itself. It is true that the present adminis- 
tration, when attempting to cope with the crisis in terms of state inter- 
vention in the economic process for the sake of a more equitable distribu- 
tion of risks, found itself caught by the traditional non-collectivist inter- 
pretation of the constitution through the Supreme Court. It would cer- 
tainly be an unwarranted reversal of cause and effect to assume that the 
faulty construction of the constitution is responsible for the deadlock. In 
the light of current developments in Europe it is incontestable that the 
constitution itself, by way of an elastic —wrongly called “‘liberal’’—inter- 
pretation, would have offered all essential presuppositions for complying 
with the two fundamental postulates of constitutional government, that 
is enough leeway for efficient leadership by the president on the one hand, 
and the mechanism for effective control over the.administration by the 
people and their representatives on the other hand. 

Seen from the angle of universal constitutional trends from which no 
country be it ever so well balanced may escape, the events since 1933 have 
emphasized the plebiscitary effects of the presidential election by the 
people which, for similarly impelling reasons, in several European states 
recently has been substituted for election of the head of the state by the 
parliament.’’ Since the political weight of popular election coincided with 
the imponderables of a strong personality in the presidential office the 
balance of powers as envisaged by the constitution was at once converted 
into genuine leadership of President Roosevelt. Hence the unmistakable 
ascendancy of the executive over the legislative as it was visible during the 


77 E.g., Austria (reform of 1929); Estonia and Latvia (reforms of 1934); Poland (constitu- 
tion of 1935); Irish Free State (constitution of 1937). 
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President’s first term. This; incalculable human element, and not the 
mechanism of abstract constitutional provisions helps to explain that 
from 1933 to 1937 congressional government has become eclipsed by 
presidential government. Leadership here as everywhere is a product of 
personality and not of structural arrangements of the constitutional 
charter. 

Another point, however, seems more important for the scope of this 
study. It must be remembered that the setback administered to the social 
reconstruction program commonly known as the New Deal during the 
first term of the President, was by no means a consequence of a structural 
maladjustment of the relationship between executive and legislative from 
which almost all of the constitutional crises in Europe sprang. On the 
contrary, the large majority of the Democratic party in Congress has en- 
abled the President to pursue his political intentions not unlike the leader- 
ship of a British cabinet supported by an unassailable majority in the 
House of Commons. The administrative program was temporarily de- 
layed owing to the particular composition of the Supreme Court which as 
such was wholly accidental. In view of the popular adherence to the 
President’s personality and program as evidenced by the vote for his 
second term in November 1936, it was at least not against the spirit of 
the constitution that the administration should try to remove, by the 
court reform proposal, an obstacle which was less structural than personal. 
One may disagree about the wisdom or practicability of the means adopt- 
ed for this end. The two parallels of the threat of the British cabinet to 
break the obstruction of the Lords to popularly desired constitutional 
reforms, in 1832 and 1911, may be adduced as pertinent illustrations for 
the application of lawful pressure against equally lawful resistance. It is 
only at this juncture the real issue of the balance between executive and 
legislative power so familiar in Europe becomes acute also in this country. 
Congress, supported by a considerable section of public opinion otherwise 
favorable to the administration, re-asserted its constitutional independ- 
ence from the executive when the President announced his court reform 
plan in February, 1937. The plan—perhaps too tenaciously upheld by 
the President—failed. Although, viewed from a wider vista, the court 
reform by itself appears only as a minor episode in the far-reaching social 
reconstruction which is under way also in the United States, the parlia- 
mentary opposition against the plan even within the President’s own party 
in Congress shows clearly that the universal trend of strengthening the 
executive as against the legislative has been, for the time being, frustrated 
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or at least delayed in the United States.”* Thus the second basic principle 
of constitutional government was reaffirmed, that of effective popular 
control over the leadership vested constitutionally in the President. Al- 
though politically the President has succeeded in converting the court 
minority into a majority presumably favorable to his program, the im- 
portant fact remains, that Congress when unwilling to be convinced can- 
not be coerced by the executive, not even through the powerful medium 
of party and party patronage.”** 

Another aspect, however, on which much light could be gained by re- 
ferring to European developments is the relationship between Congress 
and the electorate. The realization of the will of the people as expressed 
by the overwhelming majority for the President at the preceding elections 
of November 1936 has been sidetracked or even frustrated by Congress. 
Owing to the absence of dissolution in this country the House of Repre- 
sentatives rises to actual ascendancy over the electorate, which, between 
elections, can exercise only extra-constitutional pressure on its representa- 
tives. Such influence, is on the whole, less effective than direct pressure 
by organized lobbying. Here the original structure of the separation of 
powers clearly comes through the texture of party dynamics which other- 
wise mitigate possible shocks of disagreement between the powers. In any 
country operated on the basis of genuine parliamentarism the electorate 
would have been called upon to decide the issue between Congress and the 
President who justly may have felt that he moved within the limits of his 
plebiscitary mandate. 

Summarizing the present situation on the background of general trends 
it may safely be said that in the United States presidential leadership, 
more factual than definable in terms of constitutional law, has not resulted 
in the predominance of the executive over the legislative branch as every- 
where else in Europe. Under the present constitution, there is no trace 
of dictatorial or quasi-dictatorial powers of the president as it has been 
demagogically asserted. The executive in this country is by far less power- 
ful than the British cabinet or any other democratic executive in Europe, 
with the possible exception of France. Moreover, it should be noted that 
the non-existence of the parliamentary system gives to the constitutional 

8 The incident of the appointment of Mr. Justice Black has no immediate bearing upon 
the problems discussed in the text because the President acted entirely within the range of his 


constitutional discretion—performing an ‘‘acte de gouvernement’’ (see p. 567 supra, and note 2)— 
in submitting his choice to the Senate. 


78 Note the fate of the Reorganization bill early in 1938. See Binkley, The Powers of the 
President (1937). 
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practice in this country a less: democratic appearance than in some other 
democracies where the will of the people as reflected by the general elec- 
tions reacts immediately upon both executive and legislative without be- 
ing diluted by the parliament as in the United States. The more or less 
accidental configuration which is responsible for checking both the execu- 
tive and the legislative by the third power, the judiciary, unorthodox as it 
appears under the doctrine of the separation of powers, is not likely to be 
perpetuated and may not re-occur for a long time to come. 


CONSTITUTIONAL STATES OF THE PARLIAMENTARY TYPE 


The essential feature of government in states operated under the par- 
liamentary system” proper is the close collaboration and integration of 
the legislative and the executive in forming the will of the state. The ex- 
ecutive participates in and even dominates the process of law-making by 
the rights of legislative initiative and especially of appropriation, which 
amount frequently to actual monopoly of legislative control. On the 
other hand, the parliament bears upon the government by the various 
methods of political control developed under the parliamentary system. 
The doctrine that the cabinet is nothing more than a committee, agent or 
delegate of the legislative as expounded on the basis of British premises 
by Bagehot* belongs as much to the past as the supremacy of the parlia- 
ment over the cabinet itself.** With the exception of France, nothing of 
the classical concept of parliamentary sovereignty has outlived war and 
crisis. 

Great Britain.—Most indicative of the changed situation is the trans- 
formation which parliamentary government has undergone in England.* 
The focal point of British parliamentarism consists in determining the 


79 For literature see note 17 supra. 


8° Bagehot, The English Constitution (first published in the Fortnightly Review in 1865), 
no. I.; on Bagehot see Marriott, op. cit. supra note 16, at 480 ff. 


« See Loewenstein, op. cit. supra note 48. 


% The leading authority today on English government is Jennings, Cabinet Government 
(1936). See also Low, The Governance of England (3rd ed. 1910); Wade and Phillips, op. cit. 
supra note 11, at 33 ff., 148 ff.; Anson, Law and Custom of the Constitution (1935); 2 Finer, 
op. cit. supra note 5, at 949 ff.; Ogg, English Government and Politics 59 ff., 143 ff., 448 ff. 
(1930). Spencer, Government and Politics Abroad 15 ff. (1936); Lowell, The Government of 
England (1912); Redslob, op. cit. supra note 14, at 12 ff.; Loewenstein, Verfassungsleben in 
Grossbritannien, 20 Jahrbuch des éffentlichen Rechts 195 ff., 267 ff., 280 ff. (1932). Simon, 
Quelques réflexions sur le régime parlementaire en Grande Bretagne, Revue du droit pub- 
lic 172 ff. (1935); Sirieuaen, Le régime parlementaire anglais contemporain (1935); Savel- 
kouls, Das englische Kabinettsystem (1934) (an amusing attempt to discover the National 
Socialist ‘‘leadership-principle” in the English constitution). 

E.F. 1068.6-10 (Smellie). 
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majority party through the device of the general election, held at inter- 
vals fixed by statute, or irregularly by way of ministerial dissolution. Be- 
tween the elections, however, the leaders of the victorious majority party, 
organized as the cabinet under the genuine leadership of the Prime Min- 
ister, exercise factually almost unlimited powers not only over the opposi- 
tion, but also over the government party through party discipline and the 
threat of dissolution. This practice of what amounts to “constitutional 
dictatorship” was made possible in England by avoiding the dangers and 
vices of the multiple party formation,** by stubbornly maintaining the 
crude and theoretically unfair system of majority election in the individ- 
ual constituencies, and most of all, by the awareness of the strong values 
of tradition among governors and governed. At rare occasions, but scarce- 
ly ever in fundamentals, the cabinet is compelled to recede classically 
before what is called a “revolt of backbenchers” indicating, beyond the 
professional criticism of the opposition, a serious trend in public opinion 
averse to the particular measure.*4 By an altogether singular coincidence 
of the spirit of traditional stability and of the technique of adjustment 
Great Britain has succeeded in establishing the undisputed and at all 
times workable leadership of the executive while the democratic processes 
as such were left unaffected. The solution of the abdication crisis in 1936 
is, in a way, a model demonstration of cabinet leadership over both public 
opinion and parliament. No unbiased observer, however, could be mis- 
taken, that parliamentarism of this type is the unique achievement of one 
country alone and as a general pattern not to be imitated by or applied 
to other countries less experienced and less given to moderation and com- 
promise than the British. 

In this connection attention should be called to the Irish constitution 
of 1937 which evidently tries to square the circle between presidential and 
parliamentary government of the British type. Responsibility of the gov- 
ernment toward the parliament is coupled with increased and independent 
powers of the popularly elected president. It remains to be seen whether 
this interesting experiment for reconciling genuine parliamentarism to 
genuine leadership of the executive will yield better results than similar 
efforts in Germany before 1933,°5 or whether the constitution cut to fit 
the person of Mr. De Valera will be too large for any one of his succes- 
sors. 
8s Loewenstein, Minderheitsregierung in Grossbritannien (1925). 

84 Recent illustrations are the Incitement to Disaffection bill (1934) and the Hoare-Laval 


incident (1935); see Jennings, op. cit. supra note 82, at 365-66; see also Loewenstein, op. cit. 
supra note 82, at 277 ff. 


8s See p. 572 supra, and notes 19 and 20. 
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France.—According to competent observers the parliamentary system 
in its genuine or authentic form has never existed in France of the Third 
Republic because of the desuetude of presidential or ministerial dissolu- 
tion, by which the electorate may become the arbiter of conflicts between 
government and parliament.** To date, republican France is evidently 
the only country in which parliamentary supremacy as the heir of classical 
Jacobin traditions and conceptions was able to maintain itself.*” Its per- 
manent and glaring deficiencies as a form of political government—which, 
incidentally, do little to impair the efficiency as a system of administra- 
tion,—are too well known to be discussed here at length. Conspicuous fea- 
tures are instability of cabinets**—the shifting of cabinet personnel has, on 
the other hand, its definite advantages,—and the complete lack of control 
and power of the electorate between general elections. Both are caused, in 
the last analysis, by the absence of effective party organization and disci- 
pline inside and outside of parliament. Hence the incessant repetition of 
crises under the French parliamentarism, resulting in loss of prestige and 
strength in the international and the national field. In brief, the political 
apparatus controlled by the parliamentary oligarchy has failed to give to 
France what this revolutionary era demands most, namely political lead- 
ership. It is undeniable, however, that for this situation French national 
temperament and historical tradition are more responsible than a faulty 
construction of the constitutional mechanism which, when applied to 
other countries, did yield satisfactory results as in Czechoslovakia.*® One 
remembers that in France strong presidents failed as MacMahon in 

% R. Redslob, op. cit. supra note 14, at 156 ff., 256 ff. 


87 For an authoritative statement of the classical French doctrine concerning the supremacy 
of parliament see Carré de Malberg, La loi, expréssion de la volonté générale 20 ff., 175 ff. 
(1931). 

On parliamentary government in France see Barthélemy-Duez, op. cit. supra note 1, at 
680 ff., 712 ff.; Capitant, La réforme du parlementarisme (1934); Gordon, Les nouvelles 
constitutions Européennes et le réle du chef de |’état (1932); 1 Esmein-Nézard, op. cit. supra 
note 1, at 258 ff.; vol. 1, at 274 ff.; Haikal, op. cit. supra in note 5, at 40 fi.; Siegfried, Tab- 
leau des partis en France (1930), Redslob, op. cit. supra note 14, at 156 ff.; Finer, op. cit. 
supra note 5, at 1048 ff.; Valeur, in Buell, Democratic Governments in Europe 261 ff. 
(1935); Spencer, op. cit. supra note 82, at 177 ff.; Braunias, Staatskrise und Staatsreform 
in Frankreich, 23 Jahrbuch des éffentlichen Rechts 72 ff. (1936). E.F. 1030.5 (Carré de 
Malberg); 1068.2 (Barthélemy); 1069.1 (Gordon). 


88 See Haikal, op. cit. supra note 5, at 302 ff.; Marion, Les ministéres du second cartel en 
1932 (1933); Aubert, Le moulin parlementaire (1933); Tardieu, Sur la pente (1935); Finer, 
op. cit. supra note 5, at 1054 ff.; Valeur, op. cit. supra note 87, at 315 ff.; Lindsay, Ministerial 
Instability in France, 46 Pol. Sci. Q. 46 ff. (1931). 

89 See Sander, op. cit. supra note 23, at 268 ff.; Burdeau, op. cit. supra note 17, at 108 ff.; 
Beuve-Méry, Les nouvelles tendances du droit public tschéchoslovaque, in Annales de 
l'Institut droit public comparé de l’Université de Paris 99 ff. (1936). E.F. 1078.8, 9 (Miseaux). 
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1877 and Millerand in 1924% and that only Poincaré’s personality 
achieved in 1926 what Doumergue was unable to perform in 1934.” 
Doumergue’s attempts to strengthen the executive power by restoring to 
the president and the cabinet the right of dissolution independent from 
the assent of the Senate, and by monopolizing financial powers of expendi- 
ture in the hands of the government would have been, if successful, 
France’s contribution to the universal trend toward greater government 
powers. 

Moreover, it is significant that also the experiment undertaken by the 
Front Commun® thus far has not succeeded in revitalizing the French par- 
liamentary system. Real political leadership was to be established by the 
orthodox method of creating a stronger basis for parliamentary govern- 
ment by a lasting coalition of both voters and parties within and outside 
of parliament. The mirage of a working two-party system—the Common 
Front as a liberal-socialist combination against a more conservative bloc 
of the right—was at least outlined on the political horizon. But, seen 
from a less ephemeral aspect, more important is the fact that, in June, 
1937, and in April, 1938, M. Léon Blum’s cabinet was forced to retreat be- 
fore a Senate reluctant to concede to a socialist leader pleins pouvoirs 
which were readily granted to M. Chautemps. The incidents indicate that 
the power of the parliamentary oligarchy entrenched in the Senate is far 
from being subdued and that even the unbroken majority of the Front 
Commun was unable to continue the cumbersome parliamentary tech- 
nique of statute-making by the full body of the assemblies. Refuge has to 
be taken, as before, in the emergency measure of pleins pouvoirs in order 
to carry out the legislation for dealing with the crisis. The technical de- 
vice of conferring the needed powers to the government by way of an 
Enabling Act may spell also in France the doom to the classical type of 
% On the first (and last) dissolution of the French Chamber since 1875 see Reclus, Le seize 
mai (1931). 

%* On Millerand’s conflict with the chamber see Finer, op. cit. supra note 5, at 1140 ff. 

On the “‘expériment Doumergue,” see Haikal, op. cit. supra note 5, at 243 f£.; 
Barthélemy, La constitution Doumergue, Revue politique et parlementaire 1934, p. 245 ff.; 
B. Mirkine-Guetzévitch, Constitutional reform in France, 6 Political Quarterly 98 ff. (1935); 
Valeur, op. cit., supra note 87, at 532 ff.; Braunias, op. cit. supra note 87, at 105 ff. 

On constitutional reform in France see Joseph-Barthélemy, Valeur de la liberté et adapta- 
tion a la république 178 ff. (1935); Haikal, op. cit. supra note 5, at 448 ff.; Blum, La réforme 
gouvernementale (1936); Tardieu, La réforme de l’état (1933); Tardieu, L’heure de la décision 


(1934); Bardoux, La France de demain (1936); Ordinaire, La révision de la constitution 
(1934); Romain, Le plan du g juillet (1935); Mélot, op. cit. supra note 17, at 226. 


93 Sharp, The Popular Front in France: Prelude or Interlude, 30 Am. Pol. Sci. Rev. 857 
ff. (1936); Haikal, op. cit. supra note 5, at 266 ff. 
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parliamentary government, or, to be more hesitant in conclusions, it may 
inaugurate a fundamental transformation of the relationship between 
executive and legislative in states operated by parliamentarism. 


PARLIAMENTARY SYSTEM AND THE TECHNIQUE OF 
THE “PLEINS POUVOIRS” 


The present situation in almost all countries faithful to the principles 
of parliamentary government is characterized by the fact that no longer 
is stabilization of the government by the support of strong parliamentary 
coalitions sought. The parties behind the government would be strong 
enough to carry out the policies of the cabinet against any possible com- 
bination of the opposition. Nonetheless the strong parliamentary major- 
ity commits that act of self-abdication of legislative functions called pleins 
pouvoirs®* or Enabling Act by which the government assumes the pleni- 
tude of legislative powers instead of and in the place of the parliament. 
Moreover, such delegation of legislative authority is granted not for a 
specific purpose and within the limits of specified instructions, but it is 
conferred in general, without any limitations other than purely formal and 
for any objective whatever unspecified at the time of granting. Such pow- 
ers are by no means a substitute for constitutional emergency powers 
(Notverordnungsrecht) ,°5 customarily accepted in times of war or when par- 
liament is physically prevented from assembling. At first forced upon re- 
calcitrant parliaments as a stop-gap or makeshift of pragmatic nature 
the device of the Enabling Act seems to emerge from the crisis as the new 
technical basis for executive leadership which, while preserving the ulti- 
mate political responsibility of the freely elected representatives of the 

94 On the pleins pouvoirs or Enabling Acts which form the legal basis for the décrets-lois a 
vast literature exists in almost all countries under parliamentary government. One of the best 
monographs is by Tingstén, Les pleins pouvoirs (1934) (with extensive literature on p. 345 ff.). 
Compare in addition, Gouet, La question constitutionnelle des prétendus décrets-lois (1932); 
Haikal, op. cit. supra note 5, at 68 ff., 422 ff.; Bonnard, Les décrets-lois du ministére Poincaré en 
1926, Revue du droit public 248 ff. (1927); Barthélemy-Duez, op. cit. supra note 5, at 195 ff., 
779 ff. (bibliography on p. 250, 781); Mirkine-Guetzévitch, op. cit. supra note 17, at 78 ff.; 
Jéze, L’exécutif en temps de guerre (1917); Carré de Malberg, op. cit. supra note 87, at 79 ff.; 
Eisenmann, Die Theorie von der délégation législative in der franzisischen Rechtslehre, 11 
Zeitschrift fiir Sffentliches Recht 334 ff. (1935). For an excellent study of a more limited sec- 
tion of the problem see Jacoby, Delegation of Powers and Judicial Review, 36 Col. L. Rev. 
871 ff. (1936). The eventual unconstitutionality of ordinances on the basis of the delegation of 
legislative powers, because of lack of powers to delegate, or because of excessive application of 


delegated powers, is, of course, only one aspect among many others of the whole complex of 
delegation. 


9s On emergency powers provided for the constitution see Friedrich, op. cit. supra note 1, 
at 208 ff. (with literature on p. 534); Barthélemy-Duez, op. cit. supra note 5, at 240 ff.; Gouet, 
op. cit. supra note 94, at 163 ff. 
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people, confides to the government of the day wide-range legislative pow- 
ers, in addition to the freedom of executive action. What appeared not 
long ago as a temporary expedient for extraordinary situations becomes 
more and more a regular institution of democratic, though no longer par- 
liamentary government, as shown by recent experience in almost all demo- 
cratic countries. Pleins pouvoirs are not granted to governments with a 
precarious parliamentary standing, but, on the contrary, only to cabinets 
which otherwise would be strong enough to carry out their program by 
ordinary parliamentary methods. But the necessity of swift and efficient 
action commends the practice of government by decree for situations in 
which the time-consuming and cumbrous technique of parliamentary dis- 
cussion and deliberation is deemed unsuited. Moreover, the success of 
statutory intervention in economic life frequently depends on its secrecy 
in preparation or imposition by surprise and long-drawn parliamentary 
debates may frustrate its objectives and provoke the resistance of selfish 
interests using their parliamentary exponents for blocking and delaying 
the measure. Apparently for state interventionism the appropriate meth- 
od is that of the Enabling Act. 

It is beyond doubt that the Enabling Acts or pleins pouvoirs have no 
theoretical justification and legal basis in the various democratic constitu- 
tions” which are still dominated by the obsolete conception of a clear-cut 


% In France the courts have no power of judicial review of statutes which are considered as 
the supreme type of legislature acts; constitutional objections to the Enabling Acts proper 
thus are reserved to parliamentary debates and the “‘doctrine” of constitutional lawyers (see 
Jacoby, op. cit. supra note 94, at 880); but since the ‘‘décret-loi” is formally a “‘réglement”’ of 
the President, the Conseil d’Etat took jurisdiction over the individual ordinances by way of 
“‘vecours par exces des pouvoirs’’; the change in attitude was inaugurated by the celebrated case 
of Compagnies de |’Est, du Midi, du Nord, du Paris-Lyon-Méditerrané, de |’Orléans et de 
l'Ouest, December 6, 1907 (Recueil 913 ff.). Thus the décret-loi factually came under the scope 
of judicial review for administrative acts although the basic problem of constitutionality of 
the delegation proper is still immune from the courts. On the whole, the French doctrine still 
maintains the theory of non-delegability although it is now generally admitted that emergency 
situations have constantly overridden the classical division of powers as established by a writ- 
ten constitution laid down as early as in 1894 by Esmein. Plains pouvoirs therefore have be- 
come accepted as customary law (Jacoby, 874 ff.); see, e.g., Barthélemy-Duez, of. cit. supra 
note 5, at 779 ff.; Tingstén, op. cit. supra note 94, at 17 ff.; Gouet, op. cit. supra note 94, at 
199 ff. On the other hand Carré de Malberg (E.F. 1030.7) justifies the pleins pouvoirs on the 
basis of the unconditioned supremacy of the legislative power which implies freedom of dele- 
gation. 

For Czechoslovakia see Jacoby, op. cit. supra note 94, at 893 ff.; Sander, Verfassungsur- 
kunde und Verfassungszustand in der Tschechoslovakischen Republik 135 ff. (1935); Beuve- 
Méry, op. cit. supra note 89, at 113 ff. For the Weimar constitution in Germany see Jacoby, 
op. cit. supra note 94, at 885 ff.; Tingstén, op. cit. supra note 94, at 287 ff.; Anschiitz-Thoma, 
op. cit. supra note 23, at 310 ff. (Schoenborn). 

For Belgium see Speyer, op. cit. supra in note 67, at 38 ff.; Tingstén, op. cit. supra note 94, 
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division between executive and legislative functions. At the time when 
most of the constitutions originated, emergency powers of the government 
without recurrence to parliamentary collaboration were considered either 
as a residue of or relapse into the absolutist spirit of monarchy and such 
devices were averse to Western concepts of constitutionalism. Within the 
hierarchy of legislative acts, the ordinance-making power of the govern- 
ment for the purpose of executing the laws was strictly subordinated to 
the regular parliamentary statute. But in no country did abstract objec- 
tions of constitutional lawyers and parliamentary fundamentalists pre- 
vail over the dire necessity of carrying on the government, in time of acute 
tension, by unorthodox methods. The courts, even if they had the power 
of challenging the constitutionality of decrees as a substitute for regular 
statutes, dodged the issue by legal interpretation and extension of the 
ordinance-making powers of the government, or they acquiesced to the 
practice.*? It would have been clearly within the province of the legisla- 
tive bodies themselves to refute the practice of the décret-loi. Thus even 
thoroughly democratic states which are beyond the reproach of authori- 
tarian leanings such as France, Belgium, or Czechoslovakia, have assented 
to the technique of Enabling Acts as a recurrent feature of governmental 
predominance, or are in search for workable formulas for this new develop- 
ment. 

In France the practice of government decrees by pleins pouvoirs, in- 


at 142 ff.; Jacoby, op. cit. supra note 94, at 875 note 15; Annuaire de |’Institut International 
de droit public 1935, 473 ff. (1936) (Rolin). 

For Switzerland see Giacometti, Verfassungsrecht und Verfassungspraxis in der Schweizer- 
ischen Eidgenossenschaft, Festgabe (Fleiner) 45 ff., 74 ff. (1937); Fleiner, Verfassungsrecht 
und Gesetzesdelegation 31 ff. (1928). See p. 603 infra. 


97 This is the general experience for example in France; see Haikal, op. cit. supra in note 5, 
p. 420 ff., 433; Barthélemy-Duez, op. cit. supra note 5, at 781, Jacoby, op. cit. supra note 
94, passim. As to the legal character of décrets-lois: (a) They have the rank and validity of 
formal laws that is they may affect or modify even previous statutory enactments; (b) Until 
ratification by the parliament (‘‘habilitation’’) they are considered as ordinances (‘‘réglements”’) 
and as such they are subject to the judicial review of administrative acts by the Council of 
State; (c) After repeal by the parliament they are deprived of validity only ex nunc; (d) After 
ratification by the parliament they are formal statutes that is they may be modified only by 
formal parliamentary act and they are beyond judicial review; consequently, actions instituted 
before ratification are dismissed. 


% The pleins pouvoirs were granted in the following instances (see also Haikal, op. cit. supra 
note 5, at 422 ff.): March 22, 1924 (granted to Poincaré for a financial emergency, the powers 
became practically overruled by the election in May in which Poincaré’s cabinet was beaten.) 
August 3, 1924 (granted, until December 31, 1926, to Poincaré, for dealing with a financial 
crisis); February 28, 1935 (granted to Doumergue’s cabinet of ‘‘National Union,”’ until June 
30, 1934 and renewed on July 6, 1934 for political and financial reasons). In May and June 
1935, the chamber refused to grant similar powers to the cabinets of Flandin and Buisson. On 
June 9, 1935 “‘pouvoirs exceptionnels’’ were granted, until January 1, 1936, to M. Laval “‘en 




































LEGISLATIVE AND EXECUTIVE POWER 601 





augurated, to a limited extent, during the war, was utilized again for real 
emergency situations and for strictly limited purposes, in 1924 and 1926. 
Following these precedents, the cabinets of Doumergue, in 1934, and of 
M. Laval, in 1935, applied the powers on an unprecedented scale even for 
administrative and judicial reforms not at all connected with the economic 
objectives for which they had been granted originally. In both 1937 and 
1938 the powers accorded to the cabinets of M. Chautemps and M. 
Daladier were of the widest possible range and once more involved a com- 
plete self-abdication of the Chambers.%? 

In Czechoslovakia’® although the government has never experienced 
lack of parliamentary majorities, the practice of government decrees be- 
gan in 1933. Intended for limited periods, the powers were regularly re- 
newed before expiration. Executive legislation has continued ever since 
although by no means did the National Assembly surrender the ordinary 
law-making function altogether. 

The situation is similar in Belgium, another country of traditional par- 
liamentary structure.'* Continuously since 1932, the government, backed 
by the three great parties of the Catholics, Liberals and Socialists, has 
used the special powers conferred by general Enabling Acts mainly for 
economic tasks in general, but also for specific purposes such as the enact- 
ment of a comprehensive piece of legislation. The ordinary legislative 
functions of the parliament were, however, not discontinued. Again, the 
government exercises legislative functions concurrently with the parlia- 
ment. Even Luxembourg, in 1935, resorted to this new device of govern- 
ment ordinances in the place of ordinary parliamentary statutes.’ 






















vue d’éviter la dévaluation de la monnaie,” “‘pour lutter contre la spéculation et pour défendre le 
franc.” See also Gignoux, La politique de décrets-lois, Revue politique et parlementaire, Octo- 
ber 10, 1935. 


99 Law of June 21, 1937, granted to M. Chautemps, after the request of M. Blum had been 
refused by the Senate; law of April 14, 1938, granted to M. Daladier. 


100 Examples of such sweeping delegations in Czechoslovakia are: laws of June 9, 1933 
(Slg. no. 95); of November 11, 1933 (no. 206); of June 21, 1934 (no. 109); of June 26, 1935 
(no. 131); see also Annuaire de l'Institut International de droit public 459 ff. (1937); Jacoby, 
op. cit. supra note 94, at 893 ff., Beuve-Méry, op. cit. supra note 89, at 111 ff. 


rot Examples in Belgium are: Laws of July 16, 1926; of December 30, 1932; of May 17, 
1933; of July 30, 1934; of December 7, 1934; of March 15, 1935; of March 30, 1936. Powers 
were usually granted for six months and renewed before expiration. Thus, with the exception 
of fifteen days in 1935, Belgium has been under special powers uninterruptedly since 1932. 
See also Tingstén, op. cit. supra note 94, at 134 ff.; Jacoby, op. cit. supra note 94, at 875, 
Mélot, op. cit. supra note 17, 134 ff.; Dor and Moreau, Les tendances actuelles du droit public 
et du droit privé, Revue de l’Institut Belge du droit comparé 108 ff. (1936); Annuaire de |’In- 
stitut International de droit public 1935, 473 ff.; 1936, 118 ff. 


tea Luxembourg, law of May 5, 1935; see Informations constitutionnelles et parlementaires, 
no. 2/1936, 37. 
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In England pleins pouvoirs in the full meaning of the term are unknown 
although Enabling Acts for specific purposes are widely resorted to.’ 

In all countries under observation the Enabling Act has the common 
feature of conferring upon the government, by way of a sweeping dele- 
gation, to do all that is necessary to cope with a particular situation 
which is usually referred to in the most general terms. Frequently though 
not invariably such decrees are promulgated under the authority of the 
nominal head of the state (Crown or President); actually they are drafted 
by the cabinet itself with or without collaboration of ad hoc summoned 
experts outside of the ministerial bureaucracy. Decrees enacted under 
such delegation may derogate and supersede even full-fledged parliamen- 
tary statutes. As to their scope, the pleins pouvoirs sometimes try to set 
limits by referring to specific emergency situations or, less frequently, to 
a particular purpose of economic nature. In practice, however, many of 
the decrees issued present only a very remote relation to the purpose stat- 
ed in the act."** Occasionally the parliaments seek to exclude specific mat- 
ters from the range of the Enabling Act by imposing some material limita- 
tions upon the government."*S The only restriction thus far regularly im- 
posed upon the government refers to the time limit for the exercise of 
extraordinary powers by the government; the necessity of renewing the 
powers evidently implies a method of control by the parliament. The 


time limit varies from a couple of months to a full year. Extensions have 
been granted so regularly that the Enabling Acts have become a perma- 
nent feature of the legislative process. 


3 Delegation for limited and special purposes is considered as a necessary incident of gov- 
ernmental powers. See Tingstén, op. cit. supra note 94, 175 ff.; Jacoby, op. cit. supra note 94, 
at 881 ff.; Allen, op. cit. supra note 29, at 304 ff.; Loewenstein, op. cit. supra note 29, at 297 ff. The 
practice of more general delegation was adopted in connection with the economic crisis in 1931 
by McDonald’s second national government; see on these instances Loewenstein, op. cit., 
supra note 29, at 303 ff., and Jacoby, 883 note 31. Legal objections are raised if the powers so 
delegated are excessive, such as placing ordinances issued on the basis of the Enabling Acts 
beyond control of the courts by statutory declarations contained in the act, or when ordinances 
are interfering with regular statutory enactments proper, or when the orders are dealing with 
“‘matters of principle” reserved for parliament. See also note 29 supra. 


104 The French Journal Officiel of October 31, 1935 published no fewer than 367 decrees of 
the most heterogeneous kind many of which were in no relation at all to the purpose indicated 
in the Enabling Act itself. In Belgium, within the last half of the year 1934 58 arrétés were 
issued. In Czechoslovakia, to the end of 1936 the figure of ordinances exceeds 400. 


ts For example, in Czechoslovakia the Enabling Act of June 9, 1933 (Slg. no. 95) forbade in- 
terference with the currency and levying of taxes by decree. When in June 1937 the French 
Senate tried to restrict the pleins pouvoirs demanded by the cabinet of M. Blum, the govern- 
ment resigned rather than accept material limitations. The cabinet of M. Chautemps, how- 
ever, received the powers unconditionally. 
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Control of the parliament is provided for by the provision recurrent in 
all similar acts that all decrees issued under the special powers are to be 
laid before parliament which may or may not repeal them. Since most 
of the decrees are of a more than transitory nature, it has proved to be im- 
practical to insert the clause that decrees unless ratified by parliament 
lose their validity automatically. Parliament may refuse, however, their 
ratification, or it may demand their abolition. If ratified the decree be- 
comes an ordinary statute, if not ratified it may at least continue as hav- 
ing the force of an ordinance. Experience shows that the right of demand- 
ing repeal is rarely used*® because the situation regulated by the decree 
could not be changed ex tunc without gravely affecting actions undertaken, 
in the meantime, by private individuals in good faith in the validity of the 
decree. Since the parliament usually is not prepared to assume responsi- 
bility for outright repeal while at the same time unwilling to convert, by 
formal ratification, the decree-laws into regular statutes, as a rule nothing 
at all is done. Thus the position of parliament toward the governmental 
legislation is similar to the acquiescent attitude of the British parliament 
toward ministerial legislation which, in recent times, has grown to para- 
mount importance for the administration of Great Britain. Virtually the 
parliament possesses political control over the executive legislation, actu- 
ally it wisely refrains from using it. During the exercise of such delegated 
powers parliament may even be adjourned and the government decrees 
thus become the exclusive source of legislation. Sometimes concurrent 
powers of the government do not exclude ordinary legislation by the par- 
liament which, however, is confined to less urgent and less controversial 
matters. 
THE EXECUTIVE IN SWITZERLAND 


In this connection the present constitutional situation in Switzerland'®’ 
deserves special consideration. Since 1874, that well-balanced country 


6 The décrets-lois, issued by the cabinet of Doumergue during 1934, were ratified, by a 
close majority, as late as in February 1935, when his successor, M. Flandin, insisted on a defi- 
nite assumption of responsibility by the chamber; see Haikal, op. cit., supra note 5, 433. On 
the other hand, the parliament, although the decrees issued by Poincaré in 1926 were duly sub- 


mitted, delayed ratification ad calendas Graecas; see Barthélemy-Duez, op. cit. supra note 1, 
at 781. 


*°7 On recent constitutional developments in Switzerland see Giacometti, Verfassungsrecht 
und Verfassungspraxis, in Festgabe (Fleiner) 45 ff. (1937); Spencer, op. cit. supra note 82, at 
413 ff.; Buell, Democratic Governments in Europe 557 ff. (1935); Tingstén, op. cit. supra note 
94, at 58 ff.; Battelli, Les institutions de la démocratie directe en droit Suisse et comparé 
moderne (1933); Ruck, Schweizerisches Staatsrecht (1933); Sécrétan, L’initiative populaire 
cantonale et la législation de crise (1934). 

See E.F. 1068.14-16 (d’Ernst). 
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under a liberal-democratic form of government which is neither parlia- 
mentary nor presidential, has enjoyed an unparalleled equilibrium be- 
tween executive and legislative power, strengthened by the integration 
of direct popular action into the law-making process. The Federal Coun- 
cil (Bundesrat) is not responsible to the Federal Parliament (Bundesver- 
sammlung). On the basis of this semi-representative system the position 
of the government was neither weakened by the fact that it is elected by 
the parliament, nor was its prestige affected when the people rejected a 
government proposal by referendum. A government of real experts and 
not of party politicians, holding their office by customary re-election over 
long periods, it is perhaps the most stable existing today. It used to give 
effective executive leadership without being able to force its will upon 
parliament and people if they were disinclined to follow the lead. 

Yet Switzerland, in these years of economic and political tension, also 
paid the tribute to the universal tendency of increased governmental 
powers. This aim could be reached only by stretching almost beyond rec- 
ognition the liberal constitution which the government deemed insuffi- 
cient for coping with the crisis. The practice adopted in recent years in- 
volves both curtailment of legislative powers of the parliament and of 
popular participation in the legislative and constituent processes which is 
so conspicuous a feature of Swiss constitutional life. First, the Federal 
Parliament conferred upon the Federal Council, by way of sweeping dele- 
gation, the right to issue ordinances having the validity of ordinary statu- 
tory enactments. Enabling clauses of this kind, particularly when con- 
tained in a so-called “urgent resolution of the Federal Council’’*** were 
frequently vague and confined merely to setting up a general frame within 
which the Federal Council could move with more or less discretion. In 
the exercise of such delegations the Federal Council did not shy even from 
violations of the constitutional provisions proper'®? which otherwise 
could be modified only by popular referendum. Only in rare instances the 
Federal Assembly has reserved for itself the right of repealing such govern- 
mental measures. In addition, the Federal Council extended the power of 
issuing police ordinances granted by the constitution™® far beyond the 


08 Article 89, alinea 2. 


x09 Giacometti, of. cit. supra note 107, at 62 ff. Even the Resolution of the Federal Council 
of September 27, 1936 concerning measures which decreed the devaluation of the Swiss franc 
had no legal justification in an enabling clause of a previous act as it was contended by the 
Federal Council (see Jd. at 69). Be it noted that in France, Belgium and Czechoslovakia de- 
valuation was introduced by parliamentary statute. The last devaluation of April, 1938, was 
imposed by decree. 


" Article 102, no. 8-10. 
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scope of the original provision."* In such cases, however, the govern- 
ment seeks not infrequently legalization through subsequent ratification 
by the parliament. As regards the popular participation in legislation, the 
urgency clause of the constitution was applied so readily in recent years 
that this institution, intended by the constitution to be a real emer- 
gency valve for enactments which cannot be postponed lest acute danger 
for the state would arise, became an almost regular feature of ordinary 
legislation in Switzerland. Under the conditions of real urgency, the 
Federal Council, conjointly with the Federal Parliament, may take care 
of a pressing situation by way of the “urgent resolution of the Federal 
Council” (“dringlicher Bundesratsbeschluss”) without waiting for the re- 
sult of a popular referendum which otherwise must be held at the request 
of 30,000 voters."* This practice which competent observers have correct- 
ly characterized as “‘parliamentary dictatorship” or rather more as out- 
right authoritarian, has made deep inroads in the constitution based on 
the principles of popular initiative and referendum" because urgency, in 
itself an unequivocal term, has been determined usually only on grounds 
of the general necessity of a measure and not whether the enactment 
could possibly not be postponed until the people had decided. Further- 
more, such urgent resolutions of the Federal Council have cut even into 
the constituent powers of the people"* by excluding popular ratification 
of constitutional amendment prescribed by the constitution. The real 
reason for the flagrant misuse of the urgency clause is that parliament and 
government evidently mistrust the soundness of the people and public 
opinion. Consequently, a tension between voters and government has 
arisen which is apt to undermine the sense of legality and the confidence 
in constitutional processes. 

There is little doubt among Swiss constitutional lawyers that the actual 
ascendancy of the government over parliament and people is unconstitu- 
tional because it amounts to the obliteration and actual abolition of the 
separation of powers on which the Swiss constitution is grounded." Once 
more the doctrine, conceived, in past times, as the foundation of liberal- 
ism, has become a myth in the light of the authoritarian tendencies of 
today which did not halt even before the cradle of European democracy. 


™ Giacometti, op. cit. supra note 107, at 72 ff. 


2 See Fleiner, op. cit. supra in note 24, at 404; Giacometti, of. cit. supra note 107, at 46 
ff. Sulzer, Der allgemein verbindliche Bundesbeschluss nach Artikel 89 BV. 


13 Giacometti, op. cit. supra note 107, at 46. 
"4 Jd. at 58 ff. 
"5 Id. at 74 ff. Verordnungsrecht und Gesetzesdelegation 31 ff. (1928). 
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In Switzerland supremacy of the executive was won by clearly extra- 
constitutional methods. It seems unlikely that a return to the pre-crisis 
normalcy is possible in the near future. The legitimate way back to legal- 
ity, if not to a full restoration of liberalism as implied in the separation of 
powers, is the direct reform of the constitution which is bound to come 
since public opinion is more and more resentful of the high-handed meth- 
ods of a government justly suspected of authoritarian leanings. Such a 
reform should bring the constitution in line with the actually existing 
supremacy of the executive by conferring upon the Federal Council legiti- 
mate powers for more expeditious action in emergency situations together 
with the establishment of constitutional review of federal acts. It is sig- 
nificant, however, that the Swiss people are slower than other nations in 
realizing the needs of constitutional reform because of the deeply rooted 
liberal traditions of the middle classes. This is clearly evidenced by the 
results of two recent popular initiatives for constitutional reform which 
both have failed to reach their objectives." 


TRIUMPH OF MONTESQUIEU: THE PROBLEM OF POLITICAL 
CONTROL FOR THE SAKE OF LIBERTY 





In concluding this skeleton survey of the relations between the legisla- 
tive and the executive power as they exist today, a forecast, on the basis 
of already visible trends, of possible future developments may be per- 
mitted. Constitutional history evidently moves in rising and descending 
curves. The eighteenth century ideologues who believed in the feasibility 
of transforming the metaphysical concept of “the will of the people” into 
practical institutions and workable formulas, have been bitterly dis- 
proved. The intrinsic changes of the technological age did not fail to 
affect deeply the methods and processes of government. During the twen- 
ty years since the world war state interventionism has progressed by rapid 
strides. In the field of government as in private life, liberty had to be 
sacrificed for efficiency. For this reason, in dictatorial states predomi- 
nance of the executive is perhaps considered less as tyranny or despotism 
than as the necessary offset of the decay of individual self-determination 
which, in this revolutionary age, has been made responsible for political 
chaos and economic disturbances. Even in states still loyal to constitu- 

16 The initiative for a total revision of the constitution, sponsored in 1934 by the “renewal 
movement,” a group of disguised fascists, young conservatives, Catholics and disgruntled 
shopkeepers, was rejected by a vast majority of the voters and the cantons in 1935. Likewise 


the Socialist ‘‘crisis initiative” which intended to equip the Federal Council with far-reaching 


extraordinary powers for dealing with economic legislation, was rejected in 1935 by a majority 
of voters and cantons. 
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tional processes the merger between governmental and legislative powers 
reflects the increasing difficulties of a capitalistic society which every- 
where is travelling fast on the road toward planned economy. It is doubt- 
ful whether, under the system of private capitalism, planning can be 
achieved by voluntary cooperation of private interests, as foreshadowed, 
perhaps, to some extent by the development of various Boards and admin- 
istrative agencies of economic self-government in England and else- 
where,"? or only by compulsion applied by the government which ulti- 
mately cannot but lead to state capitalism. At any rate, the classical task 
of the parliament, namely, law-making by deliberation and sanction, has 
been overriden by the need of swift decision which only a small body of 
men is suited to perform. The tenaciously upheld postulate of a separa- 
tion of legislative and executive (or administrative) action is unrealistic, 
obsolete and may become at times even dangerous. Hence the unavoid- 
able concentration of political action, whether legislative or administra- 
tive, in the hands of the government. 

The crucial issue, therefore, in constitutional states is the integration 
of the increased powers of the government to decide and to act into the 
general system of political control by the people. For this function the 
parliament, as the freely elected organ of the sovereign nation, is by all 
means more indispensable than ever. No better or equally appropriate 
method of supervision has been devised. In other words: the real prob- 
lem is how governmental leadership through action can be subordinated 
to the political control by parliament. Political control in this sense means 
both appointment and revocation of the government by constitutional 
processes and, in addition, the continuous scrutiny of governmental ac- 
tion by the representatives of the people. Here emerges the fundamental 
tenor of Montesquieu’s doctrine. The technical appliances of the constitu- 
tion must serve the reconciliation of leadership with freedom, lest leader- 
ship would destroy freedom. Very rarely the ‘“‘will of the people’’ can be 
expressed in a facile formula or in terms of concrete proposals. But the 
people can prevent the government from effacing their will. Political 
leadership means: “I am their leader, therefore, I follow them.”"* The 
constitution is the rationalized system of controls over the government 
by the people for the sake of liberty. Our own experience clearly vindi- 


"7 On this development which has parallels in Belgium and in Switzerland, see Robson, 
Public Enterprise (1937). See also Bretha de la Gressaye, La représentation professionnelle et 
corporative, Revue philosophique de droit 59 ff. (1934); Bonnard, op. cit. supra note 67. 


"8 This happy phrase, coined by Carlyle, is borrowed from Jennings, op. cit. supra note 82, 
at 364. 
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cates the immortal wisdom of Montesquieu’s thesis that leadership when 
uncontrolled, abuses its powers and degenerates into despotism styled 
now-a-days dictatorship or totalitarianism. Division of powers with its 
attendant checks and balances, another term for control, implies, in the 
last analysis, the preservation of political liberty even when the technical 
arguments for such division of functions are no longer valid. 

Thus the immediate objectives of the future technique of government 
in constitutional states are twofold. On the one hand, rational methods 
must be discovered and guarantees must be devised by which the consti- 
tutional machinery brings real leaders as experts, and not only expert 
politicians and demagogues to the top. This is the problem of rationalized 
control of mass emotionalism, involving, temporarily perhaps, some revi- 
sions of traditionally revered standards of equalitarian concepts."® In 
the second place, while the government thus entrusted with power does 
what governments have to do, namely to govern, a rationalized method 
has to be found of how governmental leadership should be made amenable 
to political control of the people or their representatives. This implies 
evidently a revision of the technical functions of representative assem- 
blies.*° Relieved of their burden of actual participation in the conduct 
of the business of the government the parliaments can become true and 
efficient agencies of political control. It may be hoped that from this new 


division of functions and powers a new balance of political forces will 
emerge more in conformity with realities than the present myth of the 
balance between legislative and executive power. Such an arrangement of 
weights and counter-weights should serve for the tasks of directed 
economy in the technological age, and, at the same time, it would be better 
adjusted to the ultimate end of all and every political organization: 
Political freedom. 


"9 Loewenstein, op. cit. supra note 27, at 656 ff. For the elaborate efforts, in all European 
democracies, to check emotional propaganda entertained by political parties for subversive 
purposes see the extensive study of Loewenstein, Legislative Control of Political Extremism 
in European Democracies, 38 Col. L. Rev. 591 ff. (1938). 


° For attempts directed toward this end see, ¢.g., Czechoslovakia, laws of May 30, 1933 
(Slg. no. 88, 89), Annuaire de I’Institut de droit public 1934 748 ff. (1935); Belgium: Regu- 
lation of the procedure of the Chamber of Deputies of December 5, 1935 (Informations con- 
stitutionnelles et parlementaires [no. 1 of February 15, 1936, 4 ff.]). 
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COLLECTION OF UNPAID WAGES AND FINANCIAL 
RESPONSIBILITY OF EMPLOYERS* 


ALEx Etsont 


P SAHE problem of the collection of claims for wages past due has 
been long recognized. The statute books of many states, the 
statistics of labor commissioners and of legal aid societies bear 

evidence of the effort advanced to assist the unpaid laborer. Underlying 

this concern are certain facts—today almost truisms. Non-payment of 
wages results in dependency which, in turn, affects the economic welfare 
of the community; ordinary judicial process does not offer relief to the un- 
paid laborer. The action of the unscrupulous or improvident employer 
who refuses to pay wages justly due provokes for the employee all the 
problems of the unemployed worker. The worker, his faith in govern- 
ment and justice undermined, goes his way embittered against society. 
How extensive is the problem today? The member agencies of the Na- 

tional Association of Legal Aid Organizations for the ten year period 1924 

to 1933 handled 309,556 wage claims." Assuming that the average claim 

was $40.00 (the average claim in sixteen states reporting to the Bureau 
of Labor Statistics in 1932 was $41.00),? the total amount of unpaid wages 
represented by these claims would be in excess of $12,300,000. Legal Aid 

Societies today serve a territory in which some thirty-nine million people 

live.2 What of the wage claims of the unserved areas? If we turn to the 

activities of the labor departments for an answer to this question, we find 
that for 1932, twenty states reported 70,000 claims and the collection of 
approximately $1,450,000. But this record is dimmed by the fact that of 

* This article is a revision of a paper presented before the American Association for Labor 
Legislation at the National Conference of Social Work, held at Indianapolis, Indiana, on 
May 27, 1937. 


t Member of the Chicago Bar, Lecturer in Legal Relations, School of Social Service Ad- 
ministration, University of Chicago. 

* Smith-Bradway, Growth of Legal Aid Work in the U.S., Bull. no. 607 U.S. Dept. of Labor, 
Bureau of Labor Statistics 67. 

? Work of State Labor Offices in Behalf of Wage Claimants, 37 Monthly Labor Rev. Oct 
1933, 776. 

3 Smith-Bradway, op. cit. supra, anote 1, at 121. 
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the sums collected $750,000 was collected in California alone. New York 
with a wage-earning population far in excess of California reported the 
collection of slightly more than $200,000; Massachusetts, about $50,000. 
The remaining seventeen states accounted for only $450,000. But in 
eighteen states labor offices reported no wage claims.‘ 

The low amounts collected by the majority of reporting states and the 
large number of states indicating no wage claims, does not necessarily 
indicate that in these regions employers are more conscientious and that 
the problem therefore, does not exist. Rather it indicates that the prob- 
lem of unpaid wages is not being adequately met. The record of Cali- 
fornia in contrast to the other states is the best proof of the fact. It is 
reasonable to believe that in large areas of this country today many un- 
paid wage earners look in vain for effective assistance. 

Legislative attack upon the problem has been along four lines: first, 
there are statutes which attempt to adjust the judicial process to meet the 
special needs of wage earners. The expense and delay incident to court 
procedures is tempered with provisions waiving court costs for poor per- 
sons, providing that attorneys fees may be awarded as part of the judg- 
ment when wages are sued for, providing as penalty that wages continue 
for a specific period until paid, and setting up special small claims courts 
and conciliation tribunals. The second group of laws rely upon the penal 
sanction and provide for fine and imprisonment for fraudulent over- 
reaching by an employer. A third group of laws, including the Federal 
Bankruptcy Act, look upon the financial irresponsibility of the employer 
as the kernel of the evil and protect the wage claim by making it a pre- 
ferred claim in the case of the insolvency or receivership of the employer 
and by authorizing execution of a judgment for wage claims against 
property ordinarily exempt from execution. The fourth and most recent 
development is found in those laws, patterned after the California law,' 
which seek a remedy first outside the judicial process. These laws specifi- 
cally empower labor commissioners to settle wage claims. New Mexico, 
New York, Oregon, Nevada, Utah, Michigan, Washington, Illinois and 
South Carolina® have joined this new move. In one group of states, oper- 


4 Work of State Labor Offices in Behalf of Wage Claimants, 37 Monthly Labor Rev. Oct. 
1933, 776-9. 


5 Deering, Calif. General Laws, Act. 4743, 2241 (1931). 


6 New Mex. L. 1931, c. 9, §.9; id. 1937, c. 109; N.Y. L. 1937, c. 500, par. 1; Ore. L. 1931, 
c. 287, as amended by Ore. L. 1933, c. 279, 424-27; Nev. Comp. L. 1920, § 2751, amended by 
Act of 1931, c. 46; Utah Rev. Stat. 1933, title 49, c. 9-a, 634; Utah L. 1937, c. 60; Mich. Pub. 
Acts 1935; no. 224; Wash. L. 1935, c. 96; Ill. L. 1937, 596; S.C.L. 1937, no. 643, Governor’s 
Receipt Book for Acts (act not as yet approved). 
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ating without legislative sanction, labor commissioners collect wage claims. 
In 1932, according to the Bureau of Labor Statistics, these states col- 
lected a total of $68,000 in unpaid wages. 

We do not, as yet, have sufficient information upon which we can 
evaluate and compare the effectiveness of these various legislative ap- 
proaches. In the actual prosecution of claims, statutes of the first type 
offer undoubted assistance. Many an employer in the experience of the 
writer has paid his debt rather than risk the increased penalty of paying the 
attorney’s fees of the employee or of paying for labor not performed. 
Many an employee would have been unable to file suit, if compelled to 
pay costs in advance or attorney’s fees. Likewise, there can be no ques- 
tion that the fear of criminal prosecution inhibits the unscrupulous or 
over-reaching employer. Wage claim preference in cases of insolvency or 
execution sale goes far to reduce the risk of the employee who works for 
an honest but financially unsound employer. The last method, that of 
putting the responsibility of coordinating all activities for collection of 
wage claims upon an administrative official has, as a result of the Cali- 
fornia experience, become accepted as the most effective legislative meth- 
od of meeting the problem. 

This fact was recognized in 1927 in the drafting of the model wage claim 
collection statute, which came about through the combined efforts of the 
Association of Governmental Labor officials, the National Association of 
Legal Aid Organizations and the Legal Aid Committee of the American 
Bar Association. All existing American legislation upon the subject was 
considered and the best features were brought together in this draft.’? The 
fundamental premise supporting the draft was expressed by the com- 
mittee as follows: 

““A good wage law must show so many effective teeth that its threat 
will be ever present to all whom it is meant to curb. Wage claimants as a 
class pitifully lack the means for enduring even a moderate amount of 
delay. That law helps them most which forestalls wrongs meditated but 
yet undone, not confining its effect to the correction of wrongs already 
done. And since some cases of correction must be encountered and quick- 
ly dealt with there is a double reason for giving the administrative agency 
more than one clear method of inflicting prompt, painful pressure on de- 
faulting employers. The agency should have a set of thumbscrews so as- 
sorted as to fit every unfairly grasping hand.’”* 

The draft provides for prompt payment of wages, for posting of pay- 
days and a summary of the act, for criminal punishment of an employer 


7 52 Amer. Bar Assn. Rep. 324 (1927). 8 Td. at 325. 
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who fraudulently refuses to pay for court costs or expenses to an em- 
ployee, and places the responsibility for enforcement of the act upon the 
labor commissioner. The labor commissioner may attempt conciliation, 
may take assignment of wage claims and sue for the employee and may, 
as a last resort, invoke criminal penalties. Two unusual provisions are in- 
cluded. One, based upon a Colorado statute, enables the commissioner 
to institute proceedings to forfeit the charter of any corporation violating 
the act. By means of the second, the commissioner may, after entry of 
judgment against an employer under the act, require the execution of a 
bond conditioned upon future compliance with the act. Upon failure to 
give the bond the commissioner is authorized to apply to a court for an 
injunction to restrain the employer from doing business in the state. 

Considerable study and effort followed the 1927 report. In 1929 and 
1931 the Illinois legislature passed bills incorporating most of the pro- 
visions of the suggested draft. These bills were vetoed by the Governor 
upon an opinion of the Attorney General of Illinois that they were un- 
constitutional. In 1937 a bill was finally enacted which met the ap- 
proval of the executive.’ In 1935, Michigan’® and Washington" gave 
their labor commissioners power to take assignments of wage claims, and 
sue in behalf of claimants who are without means. Massachusetts” ex- 
tended the coverage of their weekly payment laws to all employees; 
Maine, to restaurants." New Hampshire applied its law to additional 
industries and strengthened enforcement sections.'* Colorado passed a 
law putting teeth in provisions safeguarding pay-rolls of mining com- 
panies."S California added to its successful law provisions for protecting 
the claims of seasonal workers." In 1936 a Louisiana law required wage 
payments within twenty-four hours to employees who resigned and made 
it a misdemeanor to employ a person with intent to defraud by failing to 
pay wages due.’’? Eighteen states gave legislative attention to the prob- 
lem this year and three states enacted comprehensive statutes." 

States which have considered the problem recently and which will do 
so in the future will be guided in the main by the recommendation of the 

9 Til. L. 1937, 596. In the short period since the law became effective more than 2300 ap- 


plications have been filed with the Department of Labor and despite a limited staff more 
than $18,000 has been collected. 


%° Mich. Pub. Acts 1935, no. 224. 14 N.N.L. 1935, c. 60. 

™ Wash. L. 1935, c. 96. *s Colo. L. 1935, c. 160. 
™ Mass. Acts and Resolves 1935, c. 350. © Calif. Stat. 1935, c. 49. 
13 Maine L. 1935, c. 111. 17 La. Acts 1936, 563. 


*8 Language for State Wage Payment and Wage Collection Law (mimeographed) Bull. 
No. 463 of the Division of Labor Standards, U.S. Dept of Labor, Washington, D.C. (1937). 
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International Association of Governmental Labor Officials adopted at the 
1936 annual convention and by the Third National Conference on Labor 
Legislation of last year. These recommendations have been advanced in 
the form of a draft prepared by a joint committee of both organizations."® 
The standards suggested by the draft include: (1) payment of wages semi- 
monthly on pay days and at places to be designated in advance by the 
employer; (2) payment of discharged workers within twenty-four hours, 
of workers who quit voluntarily within seventy-two hours, of striking 
employees at the next regular pay day; (3) concentration of responsibility 
in the labor commissioner with power to take assignment of wages and sue 
thereon in behalf of unpaid employees; (4) the imposition of a criminal 
penalty for failure to pay which may also be enforced by the labor com- 
missioner; (5) power of inspection, of subpoenaing records, of administer- 
ing oaths and examining witnesses. A unique recommendation is that 
making a general contractor responsible for the pay-rolls of the sub- 
contractors. Undoubtedly many states will word their new statutes after 
the carefully considered language of the draft prepared by the joint 
committee. 

There is one aspect of the problem of the collection of unpaid wages 
which in the opinion of the writer needs further thought and emphasis. 
Assuming a state adopts a law including all or most of the features 
recommended in the suggested draft, what effective remedy is available 
to an employee if when he comes for his pay his employer is devoid of 
resources with which to pay him? The only remedy, the criminal sanc- 
tion, aside from its value as an inhibitory instrument, will not put money 
in the pocket of the unpaid worker. The worker, notwithstanding the law, 
may go without the necessaries of life. According to the Natidnal Indus- 
trial Conference Board** the number of commercial failures in this country 
average 18,600 annually. Dun & Bradstreet report, for the year 1932, 
31,822 failures with assets of approximately 500 million and liabilities 
double that amount; for 1935, 11,510 failures with assets of approximately 
$95,000,000 and liabilities double that amount. 

How many wage earners are affected by these failures we do not know, 
but it is reasonable to suppose that a large number are affected. The 
preference granted to wage claims under the National Bankruptcy 
Act is of little aid in a no asset case or where the assets are very small. 
This is brought home with great force when after months of waiting for 
the end of bankruptcy proceedings the client receives a check for sixty- 
19 Illinois, New York and South Carolina, see note 6 supra. 
2° Nat. Ind. Conf. Board Bull. March 10, 1936. 
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three cents, or a like amount, his pro-rata share of the assets of the bank- 
rupt. The 1936 draft recognizes the problem to the extent that it made 
an employer liable for the pay-roll of a sub-contractor. But what of the 
many cases where no sub-contractor is involved? And further, what if the 
employer himself becomes financially insolvent? To remedy this the 1927 
draft enables the commissioner of labor to require a bond of an employer 
after a judgment for unpaid wages is entered against him and upon his 
failure to post bond, to procure an injunction preventing him from con- 
tinuing in business; and also provides for forfeiture of corporate charters 
for violation of the Act. These provisions have not, however, been fol- 
lowed in the drafting of legislation upon: the subject, except in Colorado, 
Oregon, and New York.” 

Other devices might be employed to overcome the financial vicissitudes 
of employers. Would it not be feasible to bond pay-rolls—that is, in the 
case of the employer of limited means, to require a bond with adequate 
security conditioned upon payment of all just wage claims? The 1927 
provision, requiring a bond of an employer after a judgment is rendered 
against him, operates after the fact—that is, it allows the employer one 
chance to default. The writer’s proposal would not permit even this. The 
main difficulty with such a provision is that of working out the adminis- 
trative details and overcoming constitutional obstacles—yet, if we have 
gone as far as to compel unemployment insurance on a national scale for 
workers who become idle as a result of economic circumstances, why not a 
similar type of insurance for the employee who has labored hard and long 
for his wages? The financial responsibility law of a number of states with 
reference to automobile owners at least suggests the possibility of requiring 
proof of financial ability to pay future claims for wages after a judgment 
has been entered against an employer and the judgment remains unsatis- 
fied after the time for appeal expires. The right to do business as a corpo- 
ration, joint-stock company or limited partnership might well be condi- 
tioned upon the payment of all just wage claims, and the liability for 
such wages might well rest on the shareholders, officers and directors of 
the corporation as well as upon the corporation. Finally, much might be 


% Colo. L. 1935, c. 160; Ore. L. 1931, c. 287, §6(d) amended 1933, c. 279, § 3; N.Y.L. 
1937, C. 500, par. 1. The Colorado statute although restricted to mining companies contains 
the most completely and carefully worded provisions as to financial responsibility. The 
recently enacted amendments to the California Law are of interest; Calif. Stat. 1935, c.200. 
Under them mining companies before starting operations must have on hand in cash or readily 
salable securities a sufficient amount to pay all employees. Failure to comply is a misde- 
meanor punishable by fine and imprisonment. 
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gained by amending the bankruptcy law to provide that a discharge in 
bankruptcy shall not operate to discharge an adjudicated claim for wages. 

Progress has unquestionably been made in reaching an adequate solu- 
tion of the problem. Of course, as has been said many times, a vigorous, 
daring administrative officer can accomplish results even with a poor law. 
But how much more successful will he be with a good law. Good laws will 
be enacted but in the writer’s opinion they will not be completely effective 
until we work out devices to overcome the hazard of the penniless em- 
ployer. This will necessitate more legislative experimentation but only 
by such experimentation can we hope to obtain complete security for the 
wage-earner. 


TEACHING COMPARATIVE LAW* 


Max R#EINSTEINT 


HIS article constitutes the first report submitted in pursuance 
of the terms of the Max Pam Professorship to the trustees of 


the Max Pam estate by the present holder of the chair. It con- 
stitutes an attempt to define on the basis of experiences had during the 
first two years of the author’s incumbency various aspects of the term 
Comparative Law, in order to determine the teaching methods best suited 
to American legal education. 






I 

At its 1937 convention, the Round Table of Comparative Law of the 
Association of American Law Schools discussed ‘Methods of Teaching 
Comparative Law.” This discussion revealed that American teachers of 
comparative law were experimenting with various methods of teaching 
their subject. The existent methodological uncertainty appears to be due, 
in part at least, to a lack of clarity with respect to the nature of the sub- 
ject-matter itself. What is needed, therefore, is a clearer conception of the 
“province of comparative law.” 

1. As the term is used most frequently perhaps, it refers, in a vague 
sense, to any juristic activity which pays some attention to one or more 
laws other than that of the observer’s own country. Such aétention paid 
to foreign law may be occasional and haphazard, or it may be systematic. 
Systematic observation of foreign law may be monographic, when it is 


* Report of the Holder of the Max Pam Professorship of Comparative Law. 





t Max Pam Associate Professor of Comparative Law, University of Chicago Law School. 
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focused upon one particular foreign law (Canadian, French, Islamic) or 
synoptic, when it is directed to more than one foreign law (German and 
French law; Latin-American laws; laws of the British Commonwealth of 
Nations). 

Both monographic and synoptic observations of foreign laws may have 
as their object either the law of one or several foreign countries in its en- 
tirety (e.g., Soviet law, or the laws of the Scandinavian countries) ; or some 
special topic (e.g., the measure of contractual damages in French law; the 
family in Japanese law; liability for harmful consequences of tortious acts 
in French, Italian, and German law; delegation of powers in modern 
democracies). Such observation, haphazard or systematic, monographic 
or synoptic, should not be called comparative law, as long as it remains 
purely descriptive. Such description may be interesting and useful, but 
it is not a comparison. It furnishes indispensable material for the science 
of comparative law, since no one can engage in “comparing” laws unless he 
has a solid knowledge of other legal systems as well as the one under 
which he happens to live. But a German lawyer who describes the struc- 
ture of the contractual relationship in American law is not engaged in 
comparative law but only in preliminary study. 

2. The term comparative law has been used for denominating the de- 
scriptive-analytical observation of a special field of positive law, the law 
of international trade, especially of those of its rules which are sometimes 
called the “autonomous law of international trade.” 

International trade and shipping have developed peculiar transactions, 
such as the charterparty, the c.i.f. contract, the bill of lading, the letter of 
credit. Although formally governed by as many different laws as there 
are countries engaged in international commerce, these transactions show 
a degree of uniformity to such an extent that international traders are 
often unaware of the differences of national legal rules lurking in the 
background. The lawyer of the 16th and 17th centuries had no difficulty 
conceiving a Law Merchant independent of the sanctions of a particular 
sovereign state. Today, such a notion clashes with the modern state’s pre- 
tended monopoly over law making. In litigation before a national tri- 
bunal, international business transactions are pressed into the pattern of 
a particular system of national law, into which they may or may not fit. 

Businessmen try to avoid such difficulties by resorting to arbitration. 
Although no statistics are available, it can be said that a large, perhaps 
the major, portion of litigation arising out of transactions of international 
trade, is handled by arbitrators and arbitration boards who apply no par- 
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ticular national law but the general and common rules of international 
trade. However, arbitration is not entirely independent of national laws, 
at least not in those cases in which the losing party does not comply with 
the award without compulsion, and intricate legal problems may arise 
out of such situations. 

The customs and rules of the modern “Law Merchant” and their rela- 
tion to the various national systems of law are a fascinating field for the 
observing and the creative legal scholar, but, although there are points 
of contact with “comparative law,” it would seem preferable not to apply 
the name, “‘comparative law,’’ to this field. 

3. The term comparative law has been applied to the observation and 
description of “foreign” law which are made for the non-juristic purpose 
of acquiring general knowledge about a foreign people. Like literature or 
art, law is an emanation of the peculiar genius of a particular people. An 
American who wishes to understand the national spirit of the Italian or 
the German people, the New Mexican Indians, or the classical Greeks, 
may just as well study their law as their poetry, pottery, philosophy, or 
religion. But preferably, he ought to study it in addition to all the other 
aspects of national or tribal life. Since law is less easily accessible than 
literature or art, such studies are less frequently made, or when made, are 
carried on by anthropologists, historians, or ethnologists of insufficient 
legal training. If pursued in a competent manner, the results of such 
studies furnish important material for the science of comparative law. 
But the term comparative law should not be used to denominate the 
studies of foreign law carried on by juristic lay people. 


Il 


What then is comparative law? It is suggested that the term should 
be reserved to denominate those kinds of scientific treatment of law which 
go beyond the taxonomic or analytical description or technical applica- 
tion of one or more systems of positive law. 

1. The statement that law is a means of social control and organiza- 
tion has almost become a commonplace. Not all of the implications of 
this proposition have been fully realized, however. For legal science, it im- 
plies the task of inquiring into the social function of every legal rule and 
institution. It means that nothing in the realm of law can be taken for 
granted, that every rule and institution has to justify its existence under 
two inquiries: First: What function does it serve in present society? 
Second: Does it serve this function well or would another rule serve 
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better?" It is obvious that the second question cannot be answered ex- 
cept upon the basis of a comparison with other legal systems. In spite of 
many national differences, modern civilization creates essentially the 
same problems everywhere. The appropriateness of the devices developed 
to meet a certain social need in one country cannot be judged without a 
knowledge of foreign attempts to meet the same situation. 

It may also be that the first question can be answered with greater ease 
and certainty when we know what functions were or are served by a simi- 
lar rule or institution in another legal system of the present or the past. 
Legal institutions have a tendency to go their own ways. The lawyers by 
whom they are tended are less concerned with the discovery of their true 
and proper social function than they are with the use to which a certain 
rule can be put in the interest of a client. Especially in a system where 
the principle of stare decisis is coupled with a reverence for formalities 
handed down from remote centuries, rules and institutions (whose func- 
tions are long forgotten) have a fair chance of surviving by the sheer force 
of tradition.’ 

The difference between this “functional comparison of legal rules and 
institutions” and what has been styled “synoptic description of legal 
rules and institutions,’ will become clear through an illustration. One 
may, for instance, 

1) survey marriage ceremonies in countries A-Z 


or 2) inquire into the functions of those rules of law which prescribe 
formalities as conditions to the creation of the complex legal 


t It need hardly be said that a negative answer to these questions does not necessarily imply 
propaganda for change. Apart from the fact that objective research and inquiry as such never 
implies propaganda either for change or conservatism, even the activist may find that the 
preservation of an existing state of affairs may be socially more useful than the change or 
abolition of a particular rule or institution even though that rule or institution may have out- 
lived its function or serve it badly. Science may point out the results which are likely to fol- 
low if an existing legal rule or institution is preserved, changed, or abolished, but the decision 
as to whether or not it shall be preserved will be made by the legal statesman (legislator or, 
under some circumstances, judge or administrative official). True it is, of course, that the 
scientist’s statement that a certain rule or institution has outlived its usefulness may some- 
times move the legal statesman in the direction of change. 


2 Another caveat may not be out of place here: The discovery that the social function X 
is well served by institution A in country I, while the apparently equal function X’ is badly 
served by institution B in country II, is far from impliedly advocating the abolition of B and 
adoption of A in country II. Apart from the fact that the similarity of X and X’ may be super- 
ficial, there may be numerous reasons rendering A unsuited and making the preservation of B 
desirable for country IT. 


3 The mere enumeration of a few terms will suffice to illustrate the proposition of the text: 


Consideration, domicile, parol evidence rule, hearsay, contributory negligence, plea of infancy, 
husband’s duty to support wife, etc. 
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situation called marriage, and, thereupon, review the formalities 
prescribed in countries A to Z from the point of view of how well 
or how badly they fulfill these functions. 

If he engages in the first activity, he moves in the field of “synoptic de- 

scription”; in the second, he makes a “functional comparison.” 

A functional comparison may be carried on either: 

a) for the general purpose of any science: the search for truth; 
or b) for definite legislative purposes: country A, not as yet having 
attacked a particular social problem (e.g., of mitigating the fear 
of old age by providing an income for destitute aged people, 
by legislative or other legal means) may undertake a study of 
the devices developed for that purpose in other countries; 

or c) for the purpose of better understanding the functions fulfilled by 

the rules and institutions of one’s own law by looking at them 
through the mirror of corresponding foreign’ institutions. Em- 
ployed this way, comparative law becomes a tool of the practic- 
ing attorney whom it may provide with insights, ideas and argu- 
ments which he is unlikely to obtain merely by looking at the 
structure of his own law from within. 

2. The second objective of comparative law, used in the proper sense 
of the word, is to determine the social function of law in general. In this 
sense, comparative law is synonymous with Sociology of Law. Emphasiz- 
ing an inductive method and starting with the data of factual research 
extending over the laws of all times and peoples, it tries to formulate 
general statements about the conditions under which “law” appears as 
one of the means of social control and regulation. Hence, it considers the 
relation between the development of law and such factors as climate, race, 
geography, religion, philosophy, economic conditions, political organiza- 
tion, etc. 

As a science, sociology of law is but a part of the general field of sociol- 
ogy and therefore falls within the broad scope of the social sciences. But 
it is essentially different from the legal science, used by lawyers, which 
has the twofold task of: 

(a) classifying and arranging the unwieldy mass of existing rules of 
law into such a form as to make it possible for the human mind to 
find the rule governing a given case without wasteful loss of time 
and effort; 

(b) developing a technique of judicially deciding cases, in accordance 
with the spirit of a given legal system, for which no ready-made rule 

exists so far. 
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In its first sense, the science of the lawyer is a taxonomic science, in its 
second, a practical art. It is obvious that there are as many “legal sci- 
ences” as there are “legal systems.” Not only are different materials to 
be classified in Germany and in France, but different techniques for de- 
ciding ‘‘new cases” have also been developed in these two countries. 

There is, on the other hand, but one science of sociology of law. Its 
subject-matter is the social phenomenon “law” in all of its historical 
manifestations. It seeks to discover general “laws” (i.e., statistical regu- 
larities) about the origin, growth, decay, functions, forms and appearances 
of this phenomenon. It takes its materials from the whole range of his- 
tory and from over the whole world. It cannot be carried on by any meth- 
od other than the comparative one. It is related to the various national 
sciences of law in the same way as Sociology of Religion (Comparative 
Religion) is to Baptist, Lutheran, Catholic, Jewish, Mohammedan, or 
Hindu theologies. 

Today, such a science of sociology of law hardly exists. There are oc- 
casional discussions of scattered problems, but there are no more than a 
few promising beginnings of systematic research. The problems of the 
science of sociology of law have not even been adequately stated. It 
would be strange, indeed, if it were different. Sociology as such is among 
the youngest of all sciences and is still engaged in an effort to develop its 
categories and methods. He, who proposes to work in the field of sociol- 
ogy of law, must be familiar not only with the latest achievements, meth- 
ods, and terms of social science, but also with the laws of as many coun- 
tries, peoples, and periods as possible. He must be a sociologist, a legal 
historian, a lawyer thoroughly trained in several heterogeneous modern 
systems of law, and, in addition, he ought to be deeply founded in the 
culture of his time and of the past. The mere enumeration of the qualifica- 
tions demonstrates that the appearance of such a scholar would be a rare 
historical accident. However, what may not be found in one man, can 
often be combined in a group of collaborators. 

3. Third and finally, comparative law may have another task which 
may best be explained by referring to an analogy in another field of 
science. The various national sciences of law may be compared to the 
various philologies of particular languages in the field of linguistics. Just 
as a French lawyer collects and systematically arranges the rules of French 
positive law, so the philologist of the French language collects and 
systematically arranges the words and investigates the regularities of the 
French language in the study of French grammar and syntax. Other 
philologists perform an analogous task in other languages. Above and 
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beyond the philologies of particular languages, a separate science of 
“Comparative Linguistics” has been developed, which tries to discover 
the general “laws”’ of all languages, to establish a general morphology of 
“language’’ over and above the morphologies of French, English, Hindu- 
stani, Eskimo, Hittite, etc. Such a science has no “practical’’ purpose; 
its only aim is to search for the truth for the truth’s sake. 

An analogous science seems possible in the field of law. Every national 
legal science must of necessity pay some attention to the structure of the 
rules with which it is concerned. It must inevitably establish some formal 
categories such as right in rem and right in personam; property, tort, con- 
tract; right, power, privilege, immunity, duty, liability; it must use such 
concepts as jurisdiction, res judicata, estoppel; substantive law, pro- 
cedural law, etc. The same categories are found with astonishing regular- 
ity in various systems of law. Are they inherent categories of law? Is it 
possible to develop a formal morphology of law? Such attempts have in- 
deed been made. They were in vogue especially during the latter part of 
the 19th century, when they became known as Analytical Jurisprudence 
in English speaking countries, and as Allgemeine Rechislehre in German 
speaking ones. Similar attempts have recently been resumed by the 
Vienna School as an aspect of the so-called Pure Theory of Law. Hardly 
ever were they based on a universal knowledge of diverse systems of law, 
however. Most of their proponents took as the object of their analysis the 
so-called Civil Law, taking it for granted that its categories had universal 
validity. In no other way, however, than upon the basis of a structural, 
formalistic comparison of the legal systems of all times and countries, 
can a general morphology of law be developed. 


Iil 


In determining the place of comparative law in the curriculum of an 
American law school, it is well to keep in mind: 

(1) that the aim of the average American law school is a practical one, 

viz., the training of candidates for the bar; 

(2) that this aim must be achieved within the limited time of three, 

or, under the Minnesota-Chicago plan, four years. 

Although the vocational aim resulted, for a long time, in confining legal 
education to the limits of strictly vocational training, more recently 
greater insight has shown that better vocational results are likely to be 
achieved when the rules of law are taught, not as self-sufficient entities, 
but as means of social control. In addition, a consciousness of the great 
political power of the bar and its social responsibility has awakened Ameri- 
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can law schools to the necessity of preparing the future members of the 
legal profession for their social task. In a curriculum thus conceived, 
comparative law can play an important role. It is indispensable, however, 
to consider carefully in which of its various aspects it is likely to serve this 
task best. That comparative law, taken to mean the giving of informa- 
tion on foreign law as such, has no place in the undergraduate curriculum 
of an American law school, is obvious. Although the widespread opinion 
that the law of a country cannot be learned except “on the spot” is no 
more than a prejudice, neither the spirit of the students nor the organiza- 
tion of American law schools is such as to justify courses on a particular 
foreign law. 

Comparative law, in the sense of systematic observation of the customs 
and usages of international trade is a topic of sufficient practical and 
theoretical interest to justify its inclusion in the curriculum of a law 
school interested in training “‘international lawyers,’’ but it hardly seems 
to have such an importance as to make it a part of the general legal educa- 
tion of the average American lawyer. That comparative law, as a method 
of studying the spirit of foreign nations, interesting and important 
though it may be, has no place as such in a professional law school, is 
needless to emphasize. However, comparative law, meaning “sociology 
of law,” ought to be part of the general study not only of sociologists and 
political scientists, but of every “educated man” desirous of understand- 
ing our civilization. Quite particularly, however, ought it to play an es- 
sential role in the education of lawyers. Unfortunately, it is so little 
developed at present, that a long period of special research will be 
necessary before the science of sociology of law is in a “teachable” 
form. 

Therefore, it is only in the sense of “functional comparison of legal 
rules and institutions” that comparative law has a place in undergradu- 
ate legal education. That place is broad enough, indeed. Functional com- 
parison has a place in every course in the curriculum of ordinary com- 
mon law subjects, provided such courses are taught by the so-called 
“functional approach.” That approach, as it has been developed in 
modern American legal education, means that every legal rule and in- 
stitution is presented to law students from the point of view that it ful- 
fills a function in the machinery of organized society. As pointed out 
above, that function can hardly be recognized and never be critically 
evaluated without comparison. In teaching “common law,” the only 
limits to making functional comparisons are those imposed upon the indi- 
vidual teacher by the limits of his time and knowledge. To overcome the 
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limits of the law teachers’ knowledge of foreign laws is a task of graduate 
legal education. An instructor who has sufficient knowledge of foreign 
materials may easily overcome the limits of time by selecting those prob- 
lems of his field in which a functional comparison will contribute most to 
the clarification and understanding of the rules and institutions of Ameri- 
can law. There are wide stretches in every field of the law which are easily 
understandable without foreign law comparison. There are others in 
which a functional comparison will show familiar institutions of American 
law in a new light and will give insight that one-sided treatment of 
common law rules leaves unrevealed.‘ 

This general utilization of functional comparison of legal rules and in- 
stitutions, to which all students ought to be exposed all the time in all 
courses, can and should be supplemented by special, elective courses 
where special problems may be treated in a more thoroughgoing compari- 
son. In the ordinary common law course, foreign institutions can be men- 
tioned as background material in order to give the proper relief to the 
American rules, and as illustrations of political solutions of a given prob- 
lem differing from those adopted in American law. In these special 
courses, the limited number of students admitted thereto ought to have 
an opportunity to study a few narrow but vital social problems, and 
their solutions in different legal systems from the original sources,’ and to 
delve into the causes of differences and similarities. Thus, such a course 


should not only give a student the actual experience in making functional 
comparisons, but also afford him the opportunity to glance at the vast 
field of sociology of law. Finally, through a series of collected readings, 
students can be familiarized with the main trends in the historical de- 


4 From his own experience in teaching the common law courses on Wills and Family Rela- 
tions, the author suggests that a functional comparison may be used profitably in the follow- 
ing fields: 

Wills: Problem of freedom of testation and its limits (forced heirs) ; function of testamentary 
formalities; technique of interpreting wills; redress against disinheritance; line of demarca- 
tion between transactions inter vivos and transactions testamentary; transactions to re- 
strain defeasance of expectations (esp. contracts to devise and bequeath); machinery for 
the protection of creditors of a decedent; function of public authorities (probate courts) 
in winding-up a decedent’s estate. 

Family Relations: Restrictions upon the freedom to marry; machinery to enforce such restric- 
tions; function of the restriction of freedom to escape from a disagreeable marriage union; 
machinery to enforce duties to furnish support; protection of family unit against outsiders; 
safeguards against abuses of membership in a family unit to defraud creditors; protection 
of minors and other “incompetent” persons against abuse of their business inexperience and 
and instability of character; attempts to find the proper compromise between unity of family 
and individual independence. 


5 Translated, of course. 
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velopment of that other great system of law, which, together with the 
common law of England, has conquered the world: the Civil law of Rome, 
the Church, and the Modern Codes.® 


6 The author has taught such special courses on selected problems of comparative law of 
torts, contracts, and conflict of laws, respectively. The following problems seem to be most 
appropriate for detailed functional comparison in these fields: 

Torts: Technique of determining interests to be protected against invasions; protection of 
certain interests, e.g., of the interest of not being disturbed in one’s sphere of privacy or in the 
legitimate conduct of one’s business; determining the standard of care required in the conduct 
of one’s affairs (problem of negligence) ; determining the extent of liability for consequences of 
tortious acts; liability in possessing and using dangerous instrumentalities (esp. automobiles). 

Contracts: Demarcation of promises meant to be given as legally binding, from mere social 
undertakings (problem of consideration); divergency of the declaration of a promisor and his 
intentions (problems of interpretation and mistake) ; functions of the so-called requirement of 
privity (third party beneficiary contracts); techniques of enforcement of legally binding 
promises; limits on the protection of expectancies based on promises (esp. problems of im- 
possibility); protection against exploitation of economic inferiority (undue influence, economic 
duress, usury); social limits of the freedom of contract (contracts against public policy and 
against bonos mores). 

Conflict of Laws: Theoretical possibilities of dealing with cases involving foreign elements 
(decision according to rules of lex fori; negation of jurisdiction under doctrine of forum non 
conveniens; decisions according to rules of “ius gentium” or an internationally uniform “law 
merchant”’; decision according to rules of some foreign law); varieties of choice of law rules: 
rules for intertemporal, international, interstate, interterritorial, interracial, interreligious con- 
flicts of laws; nature of choice of law rules, esp. the relation between rules for international 
conflicts of laws and international law; relation between choice of law rules for interstate con- 
flicts of laws and constitutional law under various constitutional systems; technique of formu- 
lating conflict of law rules, esp. with respect to conflicts between heterogeneous systems of sub- 
stantive law (problem of characterization, “qualification”); content of choice of law rules: 
reference to another country’s substantive law or to another country’s conflict of laws (doctrine 
of renvoi); policies determining choice of law rules for selected topics, esp. torts, contracts, 
marriage; theory of “points of contact” and determination of such points of contact as domi- 
cile, nationality, place of contracting, place of wrong, etc.; methods for deciding choice-of-law 
problems under different legal systems; historical development of conflict of laws in theory and 
practice of principal countries. 
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NOTES 


REDEMPTION FROM JUDICIAL SALES: A STUDY 
OF THE ILLINOIS STATUTE 


The bar is said to regard statutory schemes of redemption from judicial 
sales as a baffling complex of pitfalls: Perhaps it is not, then, surprising that 
so important an institution has received little critical attention in secondary 
legal literature.’ Since a consideration of the variations between the legislation 
of various states would unduly complicate the analysis, the present discussion 
will confine itself to an examination of the Illinois statute. Such a limiting of 


* Becker and Harbert, Redemptions from Judicial Sales under the Laws of Illinois, Chicago- 
Kent Rev., May 1929, reprinted in Chicago-Kent Rev. extra volume, 124 (1931); Durfee and 
Doddridge, Redemption from Foreclosure Sale—The Uniform Mortgage Act, 23 Mich. L. 
Rev. 825 (1925); Harbert, Recent Problems Concerning Redemption from Judicial Sales 
by Judgment Creditors, 3 John Marshall L.Q. 335 (1938); Carey and Brabner-Smith, Studies 
in Foreclosures in Cook County II, 27 Ill. L. Rev. 595 (1933); 2 Reeve, Illinois Law of Mort- 
gages and Foreclosures, c. 35 (1932). 


625 


626 THE UNIVERSITY OF CHICAGO LAW REVIEW 


scope has perhaps an additional utility because proposals to reform the Illinois 
law are again current.” 

Since the way of reform of mortgage law has traditionally been to add to the 
then existing law rather than to attempt a fresh start, it is advisable, in order to 
understand the present scheme, to repeat briefly some mortgage history. In 
America foreclosure by sale was substituted at an early date for “strict” fore- 
closures. It is not clear whether the impetus to such a change came primarily 
from the mortgagor who sought a possible surplus over the mortgage debt or 
from the mortgagee who sought a deficiency.‘ But in any event it was hoped 
that by enabling the competitive market to set the value of the land the impre- 
cise operation of strict foreclosure could be avoided. 

It soon became clear that this hope was invariably to be disappointed be- 
cause the presence of the mortgagee at the sale invariably eliminated any com- 
petition. In order that he might protect himself against an outsider’s getting 
the land too cheaply the mortgagee was allowed to bid at the sale. Since it 
was his sale and since the purchase money would go to pay off his debt, to 
avoid circuity he was allowed to bid by offering to cancel his debt pro tanto. 
The mortgagee’ thus had a distinct advantage. He did not have to raise cash 
to bid and, what is more important, although he was bidding a depreciated debt 
he was treated for purposes of competition as though he were bidding cash.° 
It might be noted that the mortgagee enjoyed no such advantage if the land 
were worth more than the debt because the debt on hypothesis was worth the 
face value and hence the mortgagee could not bid more than the land was worth 
by using depreciated money. But even in such a case the mortgagee would not 
have to raise as much ready cash as an outsider. The result was that outsiders 
rarely came to sales in any case; and the mortgagee, as the sole bidder, was 
in a position to arbitrarily set the figure at which he would take the land on 
his debt. And the only check was the danger of a failure of confirmation by 
the court if the bid were nominal.’ 


? Rothschild, The Proposed Illinois Mortgage Act, Annual Report of the Illinois State Bar 
Association, 1937, 138. 


- 


3 Hanna, Cases and Other Materials on Security 499-508 (1932). 

4 Tefft, The Myth of Strict Foreclosure, 4 Univ. Chi. L. Rev. 575 (1937). 

5 The same position is occupied by a judgment creditor at his execution sale. Most of 
what is said of the mortagee is equally applicable to the judgment creditor. 

6 For example, if the debt were $1,000 and the land worth $500 and the debtor without 
assets, the $1,000 debt would be worth only fifty cen the dollar. To compete with a bid 
of $600 by the mortgagee an outsider would have to pay $600 in tash which on hypothesis 
is more than the land is worth whereas the mortgagee was surrendering only $300 of present 
value. 

Compare Helvering v. Midland Mut. Life Ins. Co., 300 U.S. 216 (1937); noted 5 Univ. 


Chi. L. Rev. 677 (1937) where, on the question of the income tax of the mortgagee, the Supreme 
Court refused to recognize that the dollars bid by the mortgagee were depreciated. 


7 Ballantyne v. Smith, 205 U.S. 285 (1907). 
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The situation could have been remedied by denying to the mortgagee the 
power to bid at the sale.’ But instead a statutory redemption period was added 
after the sale as a way of forcing the mortgagee to bid the value of the land,° 
despite the absence of competition. The mortgagor and certain others were | 
given the right to redeem during a specified period after the sale, not by paying 
off the mortgage, but by paying the mortgagee what he had bid at the initial 
sale. Although this is, as will be seen shortly, an oversimplified version of the | 
statute, it is clear that the mortgagee by making a low bid ran the risk of being 
forced to surrender the property for less than he thought it was worth; conse- 
quently, if informed, he would, it was felt, bid what he thought was the value. 

This brief summary is sufficient to call attention to two striking character- 
istics of the legislation. First, the statute, if successful, was intended to operate 
only as a threat.’® It was not desired that redemption actually take place but 
that the mortgagee bid adequately at the first sale. In fact, if redemption did 
actually occur in a given case, it was a sign that the statute had failed to work. 
Second, the success of the statute depended on a precise knowledge of the law 
by all parties concerned and on the mortgagee predicting what others would 
do if he made a given bid. It is well to keep this point in mind in estimating the 
complexity of the statute as it now stands. 

Our concern is primarily with sections 18 and 20 of the Illinois statute on 
judgments, decrees and executions." 

Section 18 provides for redemption by “any defendant, his assigns or any 
person interested in the premises, through or under the defendant.” Such re- 
demption must occur within twelve months after the sale. If no redemption is 
made within twelve months, section 20 provides for redemption by a judgment 
or decree creditor within fifteen months after the sale. Where there are several 
judgment or decree creditors, section 24 provides for preferences to redeem 
based on the seniority of the judgments. Sections 21, 22 and 23 are also rele- 
vant. Section 21 deals with the situation in which only the redemption money is 
bid; section 22 with when more than the redemption money is bid; section 23 
with the further redemption period that then results. 

This discussion will first consider redemption within the twelve to fifteen 
month period and then redemption within the twelve month period, first by 
creditors and then by the debtor. It will be convenient to refer subsequently 


8 This is the English solution. Law of Property Act (1925), 15 Geo. V, c. 20 § gt (2). See 
Tefft, op. cit. supra note 4, at 580 n. 28. 

9 On the history of statutory redemption see Durfee and Doddridge, of. cit. supra note 1, 
at 825-842. 

© It is true that the statute has at least one other purpose—to give the debtor additional 
time to enjoy the property. But most mortgages now contain pledges of rents and profits; 
and even in the absence of a pledge, a receiver may be appointed. See Tefft, op cit. supra 
note 4, at 591. It is sometimes said that the statute is designed to give other creditors an 
opportunity to get their debts paid from the property. Cf. note 15 infra. 
Til. Rev. Stat., 1937, c. 77 §§ 18-24. 
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to the twelve-fifteen month period as the secondary redemption period and to 
the twelve month period as the primary redemption period. After considering 
the adequacy of the threat provided by creditor and debtor redemption, the dis- 
cussion will take up the position of the post-foreclosure grantee of the mortga- 
gor who does not assume the mortgage debt. It will then shift to the operation 
of the statute in cases of bond issue foreclosures. 


I 


At first reading secondary redemption would seem to be the main threat to 
the mortgagee contemplated by the statute. The procedure for redemption, 
although in form an execution sale, really has no common law parallel. The re- 
deeming creditor deposits with the sheriff the amount bid at the foreclosure sale 
together with a writ of execution which the sheriff levies on the property. The 
sheriff thereupon advertises the property for sale; the redemption money de- 
posited is considered a bid of that amount by the redeeming creditor; if no 
higher bid is made, a deed is executed to the redeeming creditor conveying the 
interest that the original purchaser would have taken had there been no re- 
demption, and this is the final disposition of the property under the statute." 
But if a higher bid is made, either by the redeeming creditor or by anyone else, 
only a certificate of purchase is given the successful bidder; the excess is paid 
to the creditor who redeems and his debt is pro tanto discharged. Judgment 
| creditors are then given an additional sixty day period to redeem. If no such 
redemption occurs, the holder of the certificate of purchase will be given a deed; 
and again there is a final disposition of the property.’ If redemption does oc- 
cur, the same procedure is repeated. 

It is to be noted that the significant thing about this procedure is that it 
gives the dominant position occupied by the mortgagee at the original sale to 
the redeeming creditor. If there is no bid over the redemption price, he gets 
the mortgagee’s bargain free and clear and yet retains his judgment;*5 perhaps 
what is more important, he leaves the debtor subject to the same number and 
amount of debts. To give the redeeming creditor the same advantage that the 
mortgagee had is explainable only in light of the purpose of the redemption 
statute to avoid actual redemption. 

The only check on the redeeming creditor is that the use of the device of a 
public sale creates the possibility of a higher bid by an outsider or other credi- 
tors. Since the redeeming creditor can bid his debt, the same disadvantages are 
present as in the case of the original foreclosure sale. Prima facie it would seem 
that there is no more reason for competitive bids here than at the former sale. 
But a “competitive” bid here serves an entirely different function. If no bid is 
made title vests with finality in the redeeming creditor. The purpose of a sub- 


2 § 20. 13 § a1. 4 §$§ 22, 23. 


1s His position is even stronger than that df the mortgagee at the sale; he has an incentive 
not to bid any more than the amount of the redemption money until an outside bid is made. 
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sequent bid is to force the redeeming creditor either to bid the amount of his 
debt (or at least the value of the land) or to leave the land open to further re- 
demption at a slightly stepped-up bargain price. If he does the former, his debt 
in pro tanto discharged by his own bid, thus increasing the share of the remaining 
creditors in the unmortgaged assets of the debtor. And an informed creditor 
will not risk doing the latter. In either event, the possibility of further re- 
demption then exists and the procedure indicated would be repeated. 

In so far as the statute is designed to provide a check on the redeeming 
creditor, it is too complicated to work. Further even if creditors should under- 
stand the re-redemption process, they have a decreasing incentive to redeem 
as the process continues because each new redemption is from a higher bid. 
But at this point it must be remembered that the statute fails in its purpose if 
redemption from the mortgagee actually takes place. Hence the statute de- 
pends not on the threat of the other creditors to the redeeming creditor but on 
the threat of the redeeming creditor to the foreclosing mortgagee. The effec- 
tiveness of this threat will be evaluated subsequently.® 

It will be recalled that the redeeming creditor occupies a highly desirable 
position. Consequently, the statute provides that creditors have preferences to 
redeem in the order of their judgments or decrees."? There are two unusual fea- 
tures of this priority scheme as it now stands. First, junior mortgagees, since 
priorities are based on the order of judgments or decrees rather than liens, are 
entitled to redeem within the secondary period only if they have obtained a 
decree."* This seems curiously unfair although the unfairness is somewhat aca- 
demic since if the statute works no redemption takes place. Second and more 
important, is the effect of Crowder v. Scott State’s Bank.*® There, two creditors 
reduced their claims to judgment within five days of each other. The first 
creditor levied execution on his lien, and bid in at the sale at a nominal figure. 
Na redemption was made within twelve months, and on the first day of the 
secondary period both creditors attempted to redeem. The court held that the 
creditor who had foreclosed had the prior right to redeem because of the pri- 
ority of his original judgment. This decision, in a large class of cases, has a disas- 
trous effect on the policy of the statute. Wherever the lien foreclosed is a judg- 
ment lien, as contrasted with a mortgage, the threat of redemption to the fore- 
closing creditor is negligible since he has the first right to redeem. In brief his 
dominance during the redemption period is as great as it was during the initial 
foreclosure sale. However, the Crowder case would not apply to the case of a 
mortgage, since the mortgagee does not become a judgment creditor until the 
deficiency decree is entered and hence the deficiency decree is not prior to ex- 
isting judgments. 


6 See Part III infra. 17 § 24. 


*8 Whitehead v. Hall, 148 Ill. 253, 35 N.E. 871 (1893); Heinroth v. Frost, 250 Ill. 102, 95 
N.E. 65 (1911); 2 Reeve, op. cit. supra note 1, af 833. 


19 365 Ill. 88, 5 N.E. (2d) 387 (1936). 
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II 


Secondary redemption is, as we have just seen, reserved exclusively for 
judgment or decree creditors. It is not at once apparent that creditors were also 
intended to have a right to redeem within the primary period. It might seem 
that the phrase “any defendant . . . . or any person interested in the premises, 
through or under the defendant,” was intended to be limited to the debtor or 
his successor and to persons claiming through or under the defendant who could 
not redeem after the twelve month period. 

But the statute has been construed to give judgment creditors joined as 
defendants an opportunity to redeem within the primary period.”® Joinder is 
normal because the liens of judgment creditors who are joined as defendants 
are not enforceable against the purchasers;”" joinder is desirable to the mort- 
gagee whether he intends to buy in, or whether he intends to attract outsiders 
to the sale. The interpretation of any defendant to include judgment lienors 
who are joined seems unfortunate since such lienors are specifically provided 
for in the twelve-to-fifteen month section. This conclusion is reinforced by the 
further wording in the twelve month section that persons interested through or 
under the defendant may redeem. This seems to indicate that the phrase “any 
defendant” as used earlier in the section refers to the mortgagor or his succes- 
sor, and not to any other person who may happen to have been joined. Such an 
interpretation of the statute need not have prevented junior mortgagees joined 
as defendants from redeeming within the twelve months since they are not 
specifically provided for elsewhere in the statute. 

The striking characteristic of redemption within the primary period as con- 

[ tse with that within the secondary period is that the redeeming creditor is 
treated as redeeming for the debtor. Title revests in the debtor” and the liens 
of the outstanding judgment creditors attach precisely as they would to after- 
acquired property of the debtor.*? An example will be useful here. The debtor’s 

» Easter v. Holcomb, 221 Ill. App. 485, 490 (1921); Harbert, op. cit supra note 1, at 336. 
It is to be noted that Mr. Harbert suggests that lien creditors, even though not joined as 
defendants, may redeem within the primary period. This must depend upon the theory that 
creditors who have obtained their liens by force of the judgment statute are parties “‘in- 
terested in the premises, through or under the defendant.”’ The cases cited are of doubtful 
authority on this point. 

* Heinroth v. Frost, 250 Ill. 102, 95 N.E. 65 (1911). See Hack v. Snow, 338 IIl. 28, 169 
N.E. 819 (1930). 

* The statute says simply that the sale becomes null and void. Nothing short of an in- 
volved discussion could describe the interests of the debtor and the purchaser before and after 
redemption. All that is meant here is that after redemption the land again becomes reachable 
by creditors. This is so strikingly similar to the debtor’s acquiring property that it is conven- 
ient to talk in terms of after-acquired property. 


%3 No Illinois case as to priorities of judgment liens on after-acquired property has been 
found. It is believed that under the wording of the Illinois statute judgments become liens 
upon after-acquired property with priority and not as simultaneous liens. Cf. Hulbert v. 
Hulbert 216 N.Y. 430, 111 N.E. 70 (1916). Even if the Hulbert case is followed, the present 
situation can be distinguished since here the original priority; which is to be restored, was 
based originally on diligence. 
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property worth $10,000 is subject to A’s first mortgage of $10,000 and B’s 
judgment lien of $10,000. A forecloses, serving B as a defendant, and buys in 
for $2,000 at the sale. If B redeems within twelve months he pays A $2,000 and 
acquires a first lien for $2,000. In addition he still has a judgment for $10,000 
which is prior in time to A’s deficiency of $8,000 and these two judgments at- 
tach to the debtor’s “newly acquired” property in their temporal order. In the | 
case where B is a second mortgagee the result is exactly the same although | 
the rationale is less clear. | 
The result is that B now has a $12,000 first lien and A an $8,000 second line. 
Had B not redeemed he would have had merely a $10,000 judgment to be satis- 
fied out of whatever other assets the debtor had. Hence the advantage to the 
creditor of redeeming within twelve months over not redeeming at all is quite 
decided. But providing for redemption by creditors within twelve months adds 
nothing to the threat presented by allowing them to redeem within the second- 
ary period. If the creditor had redeemed within the primary period in the 
above example he could then have realized on his $12,000 lien only by fore- 
closing and subjecting himself to a fifteen months redemption period. And 
since he is a judgment creditor he can under the Crowder case* redeem from / 
himself twelve months after his foreclosure sale.*? There is little difference be- 
tween his doing this and his redeeming from the original sale within the second- 
ary period. If anything primary redemption adds additional steps with at- 
tendant increases in time, expense, and possibility of error. Consequently, the 
creditor will normally redeem within the secondary period. Since the only 


result of permitting creditor redemption within the primary period is to 
add a functionless complexity to an already complicated statute, the much 
preferable construction is that suggested above, denying this right. 

No problem of comparable difficulty is presented by the case of debtor re- 
demption. He can only redeem within the twelve month period** and the 


24 Ogle v. Koerner, 140 Ill. 170, 29 N.E. 563 (1892); Ill. Nat’l Bank v. Trustees of Schools, 
art Ill. 50, 71 N.E. 1070 (1904). 


2s To treat the second mortgage exactly like a judgment lienor seems to be the soundest 
view and is the one adopted by the commentators. Becker and Harbert, op. cit. supra note 1, at 
134-137. The matter is complicated, however, by the tendency of the Illinois courts to treat 
the second mortgagee as an assignee of the debtor and to speak of him as taking free of the 
deficiency. Ogle v. Koerner, 140 Ill. 170, 29 N.E. 563 (1892); Seligman v. Laubheimer, 58 Ill. 
124 (1871). But even if the second mortgagee is called an assignee, as a result perhaps of 
the title theory of the mortgage, the debtor still has an equity of redemption from the second 
mortgage and this interest in the property would be subject to the deficiency and other liens 
against the debtor. Cf. the position of the assignee of the mortgagor’s entire interest dis- 
cussed in part IV infra. 

26 See p. 629 and note 19 supra. 


27 This is not true of the second mortgagee since, under present law, he cannot redeem 
within the secondary period unless he is a decree creditor. See note 18 supra. Hence, he 
would have to redeem within the primary period; but the failure to provide for redemption 
by junior mortgagees within the secondary period has been criticized. 

28 § 18. 
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effect of his redeeming is quite obviously to revest title? in him. Consequently, 
the outstanding liens attach in their original order and the mortgagee’s de- 
ficiency is demoted.*° 


Iil 


So far we have seen that the possibility of redemption by either creditors or 
the debtor is the means provided by the statute to induce the mortgagee to bid 
the value of the land. But the mortgagee need never fear redemption by the 
debtor. First, it is highly unlikely that the debtor will have recouped financially 
during the year redemption period. Further even if he does have money he 
has only slight incentive to redeem. The only effect of his redemption is to 
pay off the first lien to the extent of the redemption money since the deficiency 
and the other liens re-attach. Where the debtor has the most incentive to re- 
deem, namely, where the mortgagee is the only creditor and redemption will 
effect a desirable delay, the mortgagee has the least to fear since his deficiency 
is still a first lien. If there are other creditors so that redemption by the debtor 
would demote the deficiency lien, there is no likelihood of the debtor’s re- 
deeming since the property remains encumbered with the outstanding liens 
including the deficiency. 

The failure of debtor redemption to provide an effective threat would seem 
to rest the success of the statute on creditor redemption. It is clear, then, that 
the statute must fail in the cases where there are no creditors other than the 
mortgagee. Further, where the foreclosing lienor has a judgment lien as dis- 
tinguished from a mortgage, the Crowder case in giving him the first oppor- 
tunity to redeem in the secondary period destroys the effectiveness of the 
statute since he presents no threat to himself. Under the same doctrine, there 
is no probability of redemption in the primary period since the senior lien is not 
demoted thereby. And in any case creditor redemption as a device has its 
weaknesses. Creditors are notoriously hesitant to put up money presently as 
a way of getting their debt paid in the future) Further, it is obvious that the 
threat to the mortgagee of the possible appeal of the land to the limited class 
of creditors at the purchase price is less than the threat of the appeal to the 
public at large. Even a grossly inadequate bid may appear to be the value of 
the land to the fixed and small group of creditors although it would be tempting 
to outsiders if they might be solicited by the ordinary technique of salesman- 
ship. 

IV 


This does not complete the picture. Perhaps the most important person in 
the statutory scheme is the post-foreclosure assignee who does not assume the 
mortgage debt. The statute does provide for the assignee either as an “as- 
sign” of the defendant or as “a person interested, through or under the de- 
fendant.”** Conceivably, however, the statute was intended to include only 


29 See note 22 supra. 3° Becker and Harbert, op. cit. supra note 1, at 130. 


3* Rubin v. Chicago Title and. Trust Co., 249 Ill. App. 486, 490 (1928). See Lawn View 
Bldg. Corp. v. Winstock, 288 Ill. App. 320, 6 N.E. (2d) 276 (1937). 
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assignees as of the date of the foreclosure sale. But the significant thing is not 
in the court’s sanctioning assignments after foreclosure but in their generous 
treatment of such an assignee. The assignee takes the property free and clear 
of all liens that are foreclosed and provided for in the decree, an important quali- 
fication to be discussed presently. Since his assignor, the debtor, would not | 
take the property so unencumbered, the assignment in a sense gives the assignee 
greater rights than the assignor had. But if the mortgagee is the only creditor, 
the effect of redemption by the mortgagor is to revest title in the mortgagor 
subject to the lien of the deficiency decree. The debtor has simply re-acquired 
the property and still has a deficiency outstanding, which, as is normal, at- 
taches to all realty that he acquires.5? But in the case of the assignee redeeming, 
the assignee and not the debtor acquires the property; and the deficiency does 
not attach since it is not his debt.53 The effect of the assignment is not only to 
__ transfer the debtor’s power to redeem but to transfer the property interest giv- 
ing rise to this power. The case of the post-foreclosure grantee is, in terms of 
* mortgage theory; precisely the same as that of the pre-foreclosure grantee of 
the mortgagor who does not assume the debt.*4 

Where there are liens in addition to the mortgage a complicating factor is 
added by the procedures for dealing with the junior interests. If the junior 
lienors are not joined as parties, the foreclosure proceeding has no effect on 
their liens.55 It is clear that the assignee would take subject to the liens. If the 
lienors are served with process and thereupon file a cross-bill to foreclose their 
own liens, their liens are provided for in the decree and like the mortgage 
disappear from the land; consequently, as we have already seen the assigned 
takes the land unencumbered. Finally, where the junior lienors do not want 
to foreclose their liens, but are brought into the foreclosure as defendants,*° 
the liens are good against the assignee just as in the case where the lienors are 
not served at all. A seeming inconsistency arises because in this last case the 


purchaser were given this protection, foreclosure would achieve nothing when- 
ever lienors would be unwilling to foreclose. 


V 


Redemption by the assignee is potentially the most effective threat under 
the statute. The statute in order to work requires not merely the possibility 
but the probability that someone will redeem unless the mortgagee bids the 
value of the land. The more people who have a chance to redeem if the bid is 

32 § 18. 

33 Rubin v. Chicago Title and Trust Co., 249 Ill. App. 486 (1928); Barney v. Harnesberger, 
148 Fed. 346 (C.C.A. 7th 1906). 

34 See generally on the problems attending a transfer of the mortgagor’s interest, 4 Univ. 
Chi. L. Rev. 469 (1937). 

35 Strang v. Allen, 44 Ill. 428 (1867); Hodgen v. Guttery, 58 Ill. 431 (1871). 


3% Where the foreclosing lienor is a judgment creditor, there is no formal action preceding 
the sale to which other lienors may be made parties. 
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low, the more probable it is that someone will in fact redeem; and so the more 
probable it is that the mortgagee will initially bid what he thinks is the value of 
the land. It is clear that the assignee device has the advantage of offering re- 
demption to the largest possible class of prospective redeemers. Further, 
creditor redemption has the disadvantage of not only restricting redemption 
to a limited class but also of restricting it to those who may be least interested 
in the property. 

But under the present state of the law these advantages of the assignee device 
have not been fully realized. It has been pointed out that creditor redemption 
fails utterly where there are no creditors other than the mortgagee. It is clear 
that the assignee device adequately covers such a case. But where there are 
junior liens, the assignee, as we have noted, takes subject to them except where 
the lienors have filed cross-bills to foreclose. While it is true that creditor re- 
demption’’ does not have this defect, nevertheless it does not work because 
of defects inherent in appealing to a limited class. Thus if the assignee were 
permitted to take free of all liens, the device would be superior to creditor 
redemption and would in all cases provide a clearly defined threat to the 
mortgagee. It would not be too unorthodox to free the property from liens of 
junior lienors who have been joined as defendants. It must be remembered that 
they are at present deprived of their liens as against the purchaser at the fore- 
closure sale. Much the same reason operates to justify the further limiting 
of the liens as suggested. It is ironic to note that in Hack v. Snow an Illinois 
appellate court did just that,3* only to be reversed by the Supreme Court, 
after criticism by commentators.*° 

One final observation is in order as to the effectiveness of assignee redemp- 
tion. It is clear that the device depends upon the debtor having an incentive 
to assign. There is little incentive for the debtor to seek out an assignee unless 
the proceeds from the sale of his redemption right are exempt. To provide 
such an exemption here raises most sharply the criticism that the assignment 
device itself effects a fraudulent conveyance. If the debtor has given away his 
interest in the property, the transfer can be viewed simply as a gift by an in- 
solvent. Correlatively, if the debtor has been paid for his interest, the trans- 
action can be viewed as one in which cash is paid to a debtor who is anxious 
to change his assets into a form easily concealed from his creditors." It can be 
objected that this is not a fraudulent conveyance because the debtor has only 
transferred property which the creditors could not reach—namely, his statu- 
tory redemption right. This perhaps requires a word of explanation. The right 


37 This refers only to redemption in the secondary period. 
38 252 Ill. App. 51 (1929). 

39 338 Ill. 28, 169 N.E. 819 (1930). 

4° Becker and Harbert, op. cit. supra note 1, at 132. 


# Green v. Tantum, 19 N.J. Eq. 105 (1868); Glenn, The Law of Fraudulent Conveyances 
406 (1931). 
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to redeem is a residual right of the debtor, remaining after property has been 
involuntarily sold. It is the personal right of the debtor against his creditors; 
and to permit them to reach it would be obviously inconsistent with granting 
it. But it does not follow that property which cannot be reached by creditors 
cannot be fraudulently conveyed. And finally it must be admitted that the 
assignment plus the redemption does put the property beyond the reach of the 
creditors. 

But it is not enough that a transfer cuts off the rights of creditors to render it 
a fraudulent conveyance. The disadvantages of so cutting off creditors must be 
weighed against the possible advantages to the debtor and to the creditors 
themselves. It would seem that all the creditors have in fact lost are their 
statutory rights to redeem. These rights were given to the creditors to force the 
mortgagee to bid adequately at the foreclosure sale and thus increase the share 
of other creditors in the remaining assets of the debtor. But it is to achieve pre- 
cisely this purpose more effectively by means of the assignee device that it is 
suggested that the rights of creditors to redeem be cut off from the time of re- 
demption by the assignee. The statutory right to redeem was granted to 
creditors only to achieve a given end; if this same end can better be achieved 
by limiting these rights, there can be little objection. 

It might be noted that the suggestion of Professor Durfee and Mr. Dod- 
dridge** that the judgment debtor be permitted to redeem free and clear of all 
liens goes even further than the scheme here proposed. There are, however, 
some disadvantages in treating the debtor so generously. First, there is the 
old difficulty of the debtor not having enough money to redeem unless he has 
concealed money from his creditors. It would be shocking to give him so excel- 
lent an opportunity to benefit from such tactics. It is true that an honest debtor 
could borrow the redemption money by giving a mortgage on the property 
“cleansed” through the foreclosure process. There are some striking parallels 
between this suggestion and the schemes proposed in our discussion. In 
both resort to an outsider either as lender or assignee is necessary. In both an 
exemption is given to the debtor—in the one case in the form of unencumbered 
property—in the other in the form of exempt proceeds. It is submitted, how- 
ever, that there is greater unfairness to creditors in the Durfee-Doddridge 
proposal. 

The exemption they would give is unusual since new creditors can reach the 
property while old and unpaid creditors cannot. This would actually induce 
creditors to avoid getting liens on the property once encumbered—a peculiar 
form of creditor relief. Nor could the discrimination between pre- and post- 





# Hill v. Blackwelder, 113 Ill. 283 (1885); Commerce Vault Co. v. Barrett, 222 Ill. 169, 
78 N.E. 47 (1906). 


43 The problem is raised in connection with the transfer of future interests not reachable 
presently. See 5 Univ. Chi. L. Rev. 144 (1937). 


“ Durfee and Doddridge, op. cit. supra note 1, at 860. 
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redemption creditors be cured by making the property exempt from both 
since such an exemption is obviously absurd. It must be admitted that ex- 
empting the proceeds from the assignment, as herein suggested, has some of the 
same quality but limits on the amount of the exemption could be easily im- 
posed. It must be remembered however that under either scheme it is not 
intended that such redemption actually take place. The unfair advantage is 
offered to the debtor only to induce the creditor to bid adequately at the original 
sale. If the statute works as intended the debtor will never actually enjoy this 
advantage. 

Some limitation must be put on the use of the assignment device by the fore- 
closing creditors. Traditional rules against clogging the equity of redemption 
would prevent a contract to assign or an assignment prior to foreclosure.45 There 
remains the possibility that the foreclosing creditor may safely bid low at the 
sale relying on his ability to reach the debtor first and secure an assignment. 
The debtor may not realize the strength of his bargaining position and, even if 
informed, may prefer the exempted proceeds to cutting down the deficiency, 
especially if bankruptcy is imminent. To protect the uninformed debtor or to 
protect the share of the other creditors in the unmortgaged assets, it is sug- 
gested that the foreclosing creditor be permitted to obtain an assignment only 
on condition of his waiving the deficiency judgment. 

VI 

The problems of assignment have been most widely discussed in connection 
with the reorganization of bond issues. Two factors distinguish this situation 
from that heretofore discussed. First, the beneficial interest in the mortgage is 
held by many people, and second, the mortgagor is generally incorporated. Asa 
result of the first factor we no longer have the single mortgagee bidding in at 
his own sale. Where all the bondholders do not agree to buy at the sale, the 
problem of paying off the dissenters arises and the bid assumes additional sig- 
nificance. As before, the bid serves to determine the extent to which the land 
goes to pay the debt; its additional function is to determine the cash distributive 
share of the dissenters. It is now old learning that the higher the bid, the more 
difficult it is to reorganize since the amount of cash that must be raised to pay 
off each dissenter increases and what is more serious the number of dissenters 
increases.4° The reorganizers have thus far solved their dilemma by a resort to 
the assignment devices to achieve a so-called “quick redemption.”47 Gener- 
ally, the assignment is procured by waiving the deficiency and by giving cash 
or securities to the mortgagor or the old stockholders. Under the suggested 


48 Jennings v. Ward, 2 Vern. 520 (1705); Wyman, The Clog on the Equity of Redemption, 
21 Harv. L. Rev. 459 (1908). Under § 18a of the Illinois statute a corporation can waive 
its statutory right. 

# Katz, The Protection of Minority Bondholders in Foreclosures and Receiverships, 3 
Univ. Chi. L. Rev., 517, 524-32 (1936). 

47 Id. at 541. 
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reinforcement of the assignment device,** the quick redemption would be even 
more effective because junior lienors who did not file cross-bills would be cut off. 
Paradoxically, then, the assignee device which operated in the ordinary mort- 
gage case to force a high bid is used here to protect a low bid. Encouraging the 
low bid here is not, however, impolitic so long as the assignment is conditioned 
on a waiver of the deficiency, as suggested above.‘? Where the debtor is a cor- 
poration the waiver of the deficiency, it might be noted, serves only to protect 
the share of other creditors in the unmortgaged assets. But the low bid does 
have a disadvantage since the deficiencies of the dissenters, measured by the 
low bid, will remain. 

The transfer of the equity by the corporation and the payment to the stock- 
holders have been frequently called a fraudulent conveyance.’* But it is sub- 
mitted that this is no more a fraudulent conveyance than is a transfer of the 
right to redeem to an outsider. In this latter case the justification for cutting 
off the creditor’s rights by the transfer was to provide a threat to the mortgagee 
and to compel him to bid in his debt. In the present case the creditors are 
similarly protected by the waiver of the deficiency. Further, the payment to the 
stockholders may be explained as necessary to obtain the assignment since they 
are not interested in the deficiency against a corporate debtor. This corre- 
sponds to making the proceeds exempt in the case of the simple mortgage as 
suggested. 

The objections to the assignment device as used in reorganization cases 
arise not because it is unfair to the dissenting bondholders and other creditors 
but because it puts an uneconomical burden on the bondholders who are re- 
organizing. It is not unfair to other creditors as long as the deficiency is waived 
(but it must be remembered that the deficiency of the dissenters is not waived) ; 
it is not unfair to the dissenters so long as the opportunity to participate in a 
fair plan is given.s' But it is unfair to make reorganization feasible to the sal- 


* P. 634 supra. 49 P. 636 supra. 


5° Levi and Moore, Bankruptcy and Reorganization: A Survey of Changes, 5 Univ. Chi. 
L. Rev., 1,232 (1938); and see First Nat’l Bank of Chicago v. Bryn Mawr Beach Bldg. Corp., 
315 Ill. 409, 6 N.E. (2d) 654 (1937); noted 4 Univ. Chi. L. Rev. 675 (1937). Since under the as- 
signment device the stockholders are given something before intervening creditors are paid, 
it might be thought that the doctrine usually associated with Northern Pacific Ry. v. Boyd, 
228 U.S. 482 (1913) would render participation by the stockholders. bad. The Boyd case has 
been variously explained. Levi and Moore, op. cit. supra note 50, 233-236 and note 151. But 
it probably reduces to the notion that value always being guess-work, it is fairer and safer to 
give the superior class a chance to enjoy any advantage arising from the property ahead of the 
inferior class. There is, however, no way of offering unsecured creditors a first chance at selling 
the corporation’s redemption right. The payment by the bondholders to the stockholders is 
necessary to carry out the reorganization. A requirement that they also pay the intervening 
creditors would simply irrationally increase the amount of “blood money” they now have to 
pay because of the strategic position the present statute gives the stockholders. 


5* Forcing the dissenter into a “fair” plan is only fair to him if liquidation is not a genuine 
alternative to reorganization. But if liquidation is feasible, he has as much right to force 
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vaging bondholders only at the cost of paying off the stockholders for their 
nuisance position. Two means of eliminating this nuisance value of the stock- 
holder’s position have been suggested; (1) removing the statutory redemption in 
corporate reorganization cases;5* (2) measuring the cash distributive of the dis- 
senters on a basis other than the bid at the sale.s* These suggestions reduce to 
fundamentally the same thing—a scheme to force the dissenters to join the 
plan. Under the first suggestion the reorganizing group, no longer afraid of 
redemption, could bid low enough to make dissent unattractive and yet would 
not have to pay off the stockholders to protect against possible redemption. 
If in fairness to other creditors, provision is made for the deficiency, the plan 
amounts to strict foreclosure of the reorganizing bondholders interest. Under 
the second suggestion of using two bids, one to measure the deficiency of the 
purchasing bondholders, the other to measure the cash distributive share of the 
dissenters, it is clear that the latter bid must still be set low enough to render 
dissent unattractive unless, as we have seen, reorganization is to be impossible. 
Thus, under either suggestion the bondholders are given a choice between an 
admittedly inadequate cash share*‘ or joining the plan. If, then, they can be 
forced to join the plan indirectly it is submitted that it would be better to 
abandon the sale theory here and directly force all bondholders to join the 
plan.s5 Of course, this would be proper only if the court by supervision of the 
plan would provide a check on the fairness of the plan. And if it is agreed that 
the sale theory be abandoned as a way of determining dissenters’ rights, it is 
but a short step to discard the sale altogether and recognize that the problem 
is one of reorganization and not of liquidation.** Perhaps use of the federal 
bankruptcy and reorganization statutes should be made compulsory or special 
state legislation provided.s? 


the reorganizing group to liquidate as they have to force him to reorganize. The prevalent 
antipathy toward the dissenter is explainable in that reorganization generally is the only 
expedient course of action. 


8 4 Univ. Chi. L. Rev. 675 (1937). 


53 Katz, op. cit. supra, note 46, at 546-548 suggests the converse: letting the bid determine 
the dissenter’s share and adjusting the deficiency on some other basis. It is believed that the 
above suggestion is more consonant with the theory of the statute. 


54 Apparently in Illinois the bid in a bond issue foreclosure must be more than nominal. 
In Straus v. Anderson, 366 Ill. 426, 9 N.E. (2d) 205 (1937) a bid of $35,000 on property valued 


at $150,000, with annual income of $6,300, and with first mortgage of $230,000 was held in- 
adequate. 


5s The federal court went this far without the aid of a statute. Phipps v. Chicago R.I. and 
P. Ry. Co., 284 Fed. 945 (C.C.A. 8th 1933). 


% Levi and Moore, op. cit. supra note 50, at 40s. 


57 Representative Benson introduced a bill for a state reorganization act into the Illinois 


House of Representatives on Feb. 24, 1937. See H.B. 263. It is understood that the bill 
is being revised. 














NOTES 


STATE CONSTITUTIONAL LIMITATIONS ON 
STATE POWER PROGRAMS 


The ambitious power program of the federal government has received judi- 
cial approval in five recent decisions.' There can be little doubt of the superiority 
of an integrated federal program over that which could be effected by any single 
state, and it is encouraging that the recent T.V.A. cases indicate that wide 
latitude will be given to the national government in its own directly constructed 
and operated projects.? Nevertheless, Tennessee Electric Power Co. v. Tennessee 
Valley Authority’ revealed the weakness inherent in any federal undertaking, 
and thus emphasized the need for state activity. While expressing an eagerness 
to validate the national power program, the court thought it necessary to base 
its arguments on the established grounds of interstate navigation and muni- 
tions manufacturing. Thus, every proposed federal project faces a possible judi- 
cial stalemate in not being able to conform to one of these traditional stand- 
ards.‘ A more serious threat to a national program is the possibility of its cur- 
tailment by a change in congressional sentiment.’ Especially is this true in the 
case of a power program, concerning which there are vital conflicting economic 
and social outlooks. Despite the present success of the federal power program 
an analysis of the limits of state activity in this field is not, then, without sig- 
nificance. 

The major activity of the states in recent years has been in conjunction with 
the federal program. Stimulated in many cases by loans and grants from the 
federal government, authorized by Title II of the National Industrial Recovery 
Act,® several states have already passed legislation providing for public produc- 
tion and distribution of electric power.’ This note will deal primarily with this 


* Alabama Power Co. v. Ickes, 58 Sup. Ct. 300 (1938); Duke Power Co. v. Greenwood 
County, 58 Sup. Ct. 306 (1938); Tennessee Electric Power Co. v. Ickes, 5 U.S. Law Week 
1038 (U.S. Sup. Ct. April 26, 1938); Ashwander v. Tennessee Valley Authority, 297 U.S. 288 
(1936); Tennessee Electric Power Co. v. Tennessee Valley Authority, 21 F. Supp. 947 (D.C. 
Tenn. 1938). 


2 Note 1 supra. 3 21 F. Supp. 947 (D.C. Tenn. 1938). 


4 Thus it was held in Kansas v. Colorado, 206 U.S. 46 (1907), that a dispute between 
Kansas and Colorado over diversion of water from the Arkansas River was not subject to 
any Congressional action. The court said that the national government could not control 
the reclamation of arid lands, since there was no specific grant of any such power in the Con- 
stitution. 

See, however, Arizona v. California, 283 U.S. 423 (1931), in which the Court said that a 
declaration by Congress that the Colorado River was navigable, and therefore subject to 
federal control, would be accepted without challenge. 


5 The recent internal difficulties of the T.V.A. have led to an attempt to restrict the entire 
federal program. See N.Y. Times, p. 1, col. 3 (March 26, 1938). 


6 48 Stat. 202 (1933), 40 U.S.C.A. § 403 (1937). 


7 Power District Acts: Ala. Code (Cum. Supp. 1936) § 687 (8); Miss. L. 1936, c. 271; Nebr. 
Comp. Stat. (Supp. 1937) c. 70, art. 7; Nev. L. 1935, c. 71; Ore. L. 1937, c. 276; S.D. L. 1935, 
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type of state public works program. What is said, however, is equally applica- 
ble to independent state programs, and is relevant, also, to programs in fields 
other than public electrification. 

In Alabama Power Co. v. Ickes and its companion case Duke Power Co. v. 
Greenwood County® the Supreme Court sweepingly upheld the power of the 
national government to make loans and grants to the states. On the state side 
of the scheme difficulties, however, are met. Since the states are governments 
of reserved powers, there would appear to be no reason to question their power 
to make unlimited public improvements. Incompatible as it may seem, how- 
ever, with notions of state sovereignty, forty of the forty-eight states have self- 
imposed constitutional limits on their power to borrow and incur debt.? Even 
more striking is the fact that eight of these states,"® in addition to one not hav- 
ing a debt limit," have absolute prohibitions against state participation in 
internal improvements. 

A satisfactory history of these restrictions is yet to be written. A possible 


c. 162; Michie’s Tenn. Code (Cum. Supp. 1937) § 3201 (28); Wis. L. 1931, c. 198; Wyo. L. 
1937, C. 123. 

Improvement Authorities: Ala. Code (Cum. Supp. 1936) § 687 (62); Calif. L. 1937 c. 51; 
S.D. L. 1935, c. 73. 

Electric Membership Corporations: Ala. Code (Cum. Supp. 1936) § 687 (18); Ark. L. 1937, 
§ 2315; Idaho L. 1937, p. 644; Me. L. 1931, c. 230; Miss. L. 1936, c. 184; Nebr. Comp. Stat. 
(Supp. 1937) c. 70, art. 7; N.M. L. 1937, c. 100; N.C., Anno. Code 1935 § 1694 (7); N.D. L. 
1937, c. 115. Penna., Purdon’s Penna. Stats. Anno. 1938, Title 14, c. 6; S.C. Acts 1934, 
No. 734; S.D. L. 1935, c. 73; Michie’s Tenn. Code (Cum. Supp. 1937) § 3201 (47); Tex. Code 
1937, art. 528(b); Va. Code 1936, § 4057. 

Rural Electrification Authorities: Ala. Code (Cum. Supp. 1936) § 687 (41); Miss. L. 1936, 
c. 183; Mont. L. 1935, c. 35; N-H. L. 1935, c. 121, as amended L. 1937, c. 118; N.M. L. 1935, 
c. 101; N.C. Anno. Code 1935 § 1694; N.D. L. 1937, c. 255; Okla. L. (Supp. 1936) § 13331(a), 
as amended, L. 1937, c. 70, art. 2; S.C. Acts 1935, No. 65; S.D. L. 1935, c. 189; Michie’s 
Tenn. Code (Cum, Supp. 1937) § 3291 (4). 

New York has a State Power Authority. Cons. Laws N.Y. 1930, p. 2790. 


* Note 1 supra. 


® Ala. Const. § 213; Ariz. Const. art. 9, § 5; Calif. Const. art. 16, §1; Colo. Const. art. 11, 
§ 3; Fla. Const. art. 9, §6; Ga. Const. art. 7, §§ 3, 12; Idaho Const. art. 8, § 1; Ill. Const. 
art. 4, § 18; Ind. Const. art. 10, § 5; Iowa Const. art. 7, § 2; Kans. Const. art. 11, § 6; Ky. 
Const. § 49; La. Const. art. 4, § 2; Me. Const. art. 42; Md. Const. art. 3, § 34; Mass. Const. 
art. 62, § 2; Mich. Const. art. 10, § 10; Minn. Const. art. 9, § 5; Mo. Const. art. 4, § 44; Mont. 
Const. art. 13, § 2; Nebr. Const. art. 13, §1; Nev. Const. art. 9, § 143; N.J. Const. art. 4, 
§ 6 (4); N.M. Const. art. 9, § 7; N.Y. Const. art. 7, § 2; N.C. Const. art. 5, § 4; N.D. Const. 
art. 12, § 182; Ohio Const. art. 8, §1; Okla. Const. art. 10, § 23; Ore. Const. art. 11, § 7; 
Pa. Const. art. 9, § 4; R.I. Const. art. 4, § 13; S.C. Const. art. 10, §§ 6, 7, 11; S.D. Const. 
art. 13, § 2; Texas Const. art. 3, § 49; Utah Const. art. 13, §9; Wash. Const. art. 8, §1; 
W. Va. Const. art. 10, § 4; Wis. Const. art. 8, §§ 4, 6, 10; Wyo. Const. art. 16, § 1. 


© Ala. Const. Amend. I; Kan. Const. art. 11, § 9; La. Const. art. 4, § 12; Md. Const. art. 
3, $34; Mich. Const. art. 10, § 14; Minn. Const. art. 9, § 5; Wis. Const. art. 8, § 10; Wyo. 
Const. art. 16, § 6. 


™ Va. Const. § 185. 
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explanation of this amazing phenomenon lies in the fear induced in the con- 
stitutional conventions by what seemed at the time to be unfortunate ex- 
periences in early state spending. The huge debt created in building New York 
canals was responsible for the constitutional debt limitations not only in New 
York but, also, in several other states.” Maryland’s experience in railroad build- 
ing,’ and Indiana’s Wabash and Erie Canal" offer an explanation for their 
limitations. Moreover, many state constitutions were written toward the end 
of the nineteenth century, and the then prevalent dread of socialism may pos- 
sibly explain some of these debt provisions. It is not inconceivable that in 
some states the appearance of the limitations is simply the result of too assidu- 
ous a copying of the constitution of a sister state. The presence of restrictions 
on internal improvements is probably explainable as an additional safeguard 
against exceeding debt limits.’ These emphatically written prohibitions in the 
constitutions of forty-one states would seem to present an effective bar to 
state power programs, particularly in face of the notorious difficulties of amend- 
ing state constitutions."® In the seven states’? without constitutional limita- 
tions, no difficulty would be expected. Indeed, a recent decision in one of them, 
New Hampshire, upheld a sweeping plan for state power development."* 
Perhaps it is surprising that state improvement activity has not been con- 
fined to these seven states. Yet even in the nine states with absolute pro- 
hibition against improvements, the Supreme Court of Kansas, alone, has taken 
a definite stand that this constitutional provision must be respected.'? Minne- 
sota has shown some tendency toward restricting state activity, but the pres- 
ence of conflicting decisions makes future holdings unpredictable. In 1894 the 
court refused to approve a plan for state grain elevators,”° but more recently 
permitted conservation work” and a college dormitory building.” In 1934, 
™ Secrist, An Economic Analysis of the Constitutional Restrictions Upon Public Indebted- 
ness in the United States (1914). The author suggests that the tendency toward restrictions 
followed in the wake of the panic of 1837. See also Newell v. People ex rel. Phelps, 7 N.Y. 9, 


84 (1852); Atty. Gen. v. Pingree, 120 Mich. 550, 556, 79 N.W. 814, 816 (1899); Young v. City 
of Ann Arbor, 267 Mich. 241, 255 N.W. 579 (1934). 


13 Discussed in Bonsal v. Yellott, too Md. 481, 60 Atl. 593 (1905). 

'4 Bates, The Borrowing Power under the ‘“‘Casual Deficit” Proviso of the Indiana Con- 
stitution, 8 Ind. L.J. 341 (1933). 

's Although Virginia adopted only the improvement prohibition, there is evidence that 
it too had trouble meeting its debts. See Bates v. State Bridge Comm’n, 109 W. Va. 186, 
153 S.E. 305 (1930). 

6 See Stimson, Federal and State Constitutions of the United States § 990 ff. (1908). 

"7 Arkansas, Connecticut, Delaware, Mississippi, New Hampshire, Tennessee, Vermont. 

*® Conway v. New Hampshire Water Resources Board, 5 U.S. Law Week 985 (N.H. Sup. 
Ct. April 19, 1938), upholding N.H. L. 1935, c. 121, as amended, L. 1937 c. 118. 

19 State ex rel. Boynton v. Atherton, 139 Kan. 197, 30 P. (2d) 291 (19384). 

2° Rippe v. Becker, 56 Minn. 100, 57 N.W. 331 (1894). 

#* Lipinski v. Gould, 173 Minn. 559, 218 N.W. 123 (1928). 
* Fanning v. Univ. of Minn., 183 Minn. 222, 236 N.W. 217 (1931). 
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however, a dictum contained a clear warning that internal improvements would 
not be tolerated.** While two of these states have not adjudicated the issue,” 
the remaining have permitted direct or indirect avoidance of these prohibitions. 
The courts of Alabama,”5 Wisconsin,?° Wyoming?’ and Louisiana* have per- 
mitted state activity accomplished under the guise of public agencies. The 
highest court in Maryland went so far as to rule that the prohibition in the 
state’s 1867 constitution could apply only to such improvements as were com- 
mon at that time and consequently could not bar a state highway program.”9 

The more prevalent debt limits*® have been similarly treated judicially. 
Perhaps the temper of the courts is best illustrated in State ex rel. Hamilton v. 
Martin* where the Supreme Court of Washington found an incipient insurrec- 
tion in order to justify a bond issue in excess of debt limits.*? The state legisla- 
tures have confidently gone ahead with power programs necessitating the 
borrowing of large amounts.*’ This legislation, drafted largely by the Public 
Works Administration, makes use of one or more of the four following types 
of corporations:*4 Municipal Power Districts,* Improvement Authorities, 
State Rural Electrification Authorities and Electric Membership Corporations. 
The first two take the form of municipal corporations. While they are not, 
therefore, subject to state limitations, their powers are, in many cases, re- 


23 Moses v. Olson, 192 Minn. 173, 255 N.W. 617 (1934). 

24 Michigan and Virginia. The latter, however, has upheld the right of the state, pursuant 
to its police power, to construct a factory for use by convicts in the making of lime. Shenan- 
doah Lime Co. v. Mann, Governor, 115 Va. 865, 80 S.E. 753 (1913). 

2s Alabama Power Co. v. Cullman County Electric Membership Corp., 234 Ala. 396, 
174 So. 866 (1937) (power development). 

% Loomis v. Callahan, 196 Wis. 518, 220 N.W. 816 (1928) (state university dormitories). 
Cf. State ex rel. Wisconsin Development Authority v. Dammann, 277 N.W. 278 (Wis. 1938). 


27 Arnold v. Bond, 47 Wyo. 236, 34 P. (2d) 28 (1934) (dormitories). 


28 State ex rel. Porterie v. Charity Hospital, 182 La. 268, 161 So. 606 (1935) (hospital); 
Board of Comm’rs v. Pure Oil Co., 167 La. 801, 120 So. 373 (1929) (levee building). 

29 Bonsal v. Yellott, roo Md. 481, 60 Atl. 593 (1905), followed in Welch v. Coglan, 126 
Md. 1, 94 Atl. 384 (1915) and in Ludwig v. County Comm’rs, 131 Md. 351, ror Atl. 695 
(1917), both upholding sewage disposal developments. 

3° Note 9 supra. 

31173 Wash. 240, 23 P. (2d) 1 (1934). 

# Compare the equally revealing statement made by the Pennsylvania court in approving 
a violation of debt limits. ‘It is never an illegal evasion to accomplish a desired result, law- 
ful in itself, by discovering a legal way to do it.”’ Tranter v. Allegheny County Authority, 
316 Pa. 65, 173 Atl. 289 (1934). 

33 Note 7 supra. 

34See Geffs and Hepburn, Public Authorities and Co-operatives to Promote the Use of 
Electricity, 25 Georgetown L.J. 827 (1937) for a complete description of these corporations. 

38 Held, constitutional. Clam River Electric Corp. v. Public Service Comm’n of Wis., 


274 N.W. 140 (Wis. 1937); Tennessee Electric Power Co. v. Fayetteville, 5 U.S. Law Week 
984 (Tenn. Sup. Ct., April 19, 1938). 
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stricted by similar debt provisions** as well as by a host of constitutional and 
statutory regulations designed primarily for the ordinary municipal corpora- 
tions. Although these limitations do not always provide an insuperable ob- 
stacle to public works programs, their presence makes difficult an extensive 
development. In addition, an integrated program throughout a state is un- 
likely because of an almost inevitable lack of centralized authority. 

On the other hand, the State Rural Electrification Authorities are state 
agencies capable of unified state-wide activity. They are formed by the state 
and managed by a board of directors appointed by the various governors. To 
effectuate their program they are given the powers common to most corpora- 
tions as well as the important governmental privilege of accepting Federal aid 
under Title II of the N.I.R.A.37 On dissolution their property remains in the 
hands of the state. The fourth type of organization, the Electric Membership 
Corporation, because it is a cooperative which can serve only members within 
a limited area, does not offer the advantages of a state-wide program. Although 
operated by a board elected by its members the Corporation’s public nature 
has been acknowledged by at least one court.3* Since it, too, can borrow under 
Title II of the N.I.R.A. and since its property reverts to the state on dissolution, 
there can be no doubt that in all but form it is a state agency. In spite of any 
administrative differences, all these organizations are financed by bonds, the 
principal and interest of which are payable only from the revenues produced 
by the sale of power. Since the Rural Electrification Authorities offer the chief 
hope of a really successful state program, this discussion will be limited pri- 
marily to them, although much of what will be said does, in fact, apply to the 
others as well.39 

It is provided in the bonds of the Electrification Authorities that the states 
can never be called upon to pay either the interest or principal from general 
tax revenues. A comparison of the financial structure of these authorities to 


36 See, for example, Ala. Const. §§ 225, 226; Ariz. Const. art. 9, § 8; Conn. Const. Amend. 
25; Del. Const. art. 8, § 8; Idaho Const. art. 8, § 3; Ill. Const. art. 9, § 12; Ind. Const. 13, § 1; 
Iowa Const. art 11, § 3; Ky. Const. §§ 157, 158; Me. Const. art. 34; Md. Const. art. 3, § 54; 
Miss. Const. art. 4, § 80; Mont. Const. art. 13, § 6; Nev. Const. art. 8, § 138; N.M. Const. 
art. 9, §9; N.Y. Const. art. 12, §1; N.C. Const. art. 5, § 4; N.D. Const. art. 6, § 130; Okla. 
Const. art. 10, § 26; Ore. Const. art. 11, § 5; Pa. Const. art. 9, § 8; S.D. Const. Art. 13, § 4; 
Utah Const. art. 13, §§ 3, 4; Vt. Const. § 3609; Va. Const. §§ 115(a), 127; Wash. Const. art. 
8, § 6; W. Va. Const. art. 10, § 8; Wis. Const. art. 11, § 3; Wyo. Const. art. 13, §3. There is, 
also, a large number of statutory restrictions. 


37 Note 6 supra. See also, Geffs and Hepburn, op. cit. supra note 34. 


3§ Alabama Power Co. v. Cullman County Electric Membership Corp., 234 Ala. 396, 
174 So. 866 (1937). Cf. State ex rel. Wisconsin Development Authority v. Dammann, 277 
N.W. 278 (Wis. 1938). 

39 For discussions of problems peculiar to the municipal corporations, see comment 41 
Yale L.J. 116 (1931); comment 43 Yale L.J. 924 (1934); note 33 Col. L. Rev. 338 (1933); 


Geffs and Hepburn, of. cit. supra note 34; Garwood, Debt Limitations and Tax-free Cities 
and Towns, 20 A.B.A.J. 705 (1934). 
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that of an ordinary private corporation indicates how anomalous is the posi- 
tion of the purchaser of the bonds. If anything, he is a creditor rather than an 
owner. He has no control; he has a limited return on his investment and the 
principal is subject to liquidation. Further, the property does not revert to him 
on liquidation but to the state. The position of the state is very much like 
that of stockholders who have put up no capital. This is limited liability in its 
most extreme form. The state has clearly borrowed the money but has pledged 
its credit only to the extent of the revenue from the property. The question of 
construction for the courts then is whether this type of debt is within the con- 
stitutional prohibition and should the courts decide that technically the bond 
is not a debt, the further question remains of whether the probability that the 
state would feel morally bound to pay these obligations in case of default is 
sufficient to render such a scheme for financing unconstitutional. 

Oklahoma,*® Texas,“ Nebraska,# South Carolina‘? and Ohio“ have, despite 
debt limits, allowed power projects financed by revenue bonds, on the ground 
that since the states did not pledge their general credit, the issue did not 
create a debt within the meaning of the constitutional limitations. While these 
courts are the only ones thus far to have adjudicated the issue, there is every 
reason to believe that most of the other courts will follow them. 

Of the remaining thirty-five states with debt limits, twenty-four have al- 
ready approved the use of revenue bonds in other public construction projects 
on the same theory.*’ Eight“ have never considered the issue and only three‘? 


4 Sheldon v. Grand River Dam Authority, 76 P. (2d) 355 (Okla. 1938). 

4* Lower Colorado River Authority v. McCraw, 125 Tex. 268, 83 S.W. (2d) 629 (1935). 

# State ex rel. Loseke v. Fricke, 126 Neb. 736, 254 N.W. 409 (1934). 

43 Clarke v. South Carolina Public Service Authority, 177 S.C. 427, 181 S.E. 481 (1935). 
44 Kasch v. Miller, 104 Ohio St. 281, 135 N.E. 813 (1923). 


4s Alabama, Ala. State Bridge Corp. v. Smith, 217 Ala. 311, 116 So. 695 (1928) (toll bridge); 
Scott v. Ala. State Bridge Corp., 233 Ala. 12, 169 So. 273 (1936) (toll bridge); Arizona, Bd. 
of Regents of Univ. of Ariz. v. Sullivan, 45 Ariz. 245, 42 P. (2d) 619 (1935) (dormitories); 
California, Calif. Toll Bridge Authority v. Wentworth, 212 Cal. 298, 298 Pac. 485 (1931); 
Calif. Toll Bridge Authority v. Kelly, 218 Cal. 7, 21 P. (2d) 425 (1933); Colorado, In re Canal 

[Footnote 45 continued on facing page] 

“Towa, Maine, Maryland, Massachusetts, Nevada, New Jersey, North Carolina, and 
Utah. In Iowa a tendency toward strictness was manifested in State v. Executive Council of 
State, 207 Iowa 923, 223 N.W. 737 (1929) but the precise issue was not discussed. The Su- 
preme -Court of Utah has suggested the use of hybrid corporations which would be neither 
municipal nor state agencies and thus not subject to limitation on either. Lehi City v. Meiling, 
87 Utah 237, 48 P. (2d) 530 (1935); State v. Candland, 36 Utah 406, 104 Pac. 285 (1909). 

47 Idaho, State Water Conservation Bd. v. Enking, 56 Idaho 722, 58 P (2d) 779 (1936) 
(water conservation); Kansas, State ex rel. Boynton v. Atherton, 139 Kan. 197, 30 P. (2d) 
291 (1934) (game conservation); New York, Newell v. People ex. rel. Phelps, 7 N.Y. 9 (1852), 
affirming Rodman v. Munson, 13 Barb. (N.Y.) 63 (1852). While these decisions were under 
the New York constitution of 1846, there is no substantial change in the present constitution. 
It will be interesting to note whether the new New York Constitution now being drawn up will 
make any changes. 
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have voiced their dissent. The majority of the cases, where the courts have 
been called upon to sanction these bonds, have involved the financing of either 
state university dormitories or toll bridges.** These projects required compara- 
tively small and isolated expenditures. The use of revenue bonds in state power 
projects could be distinguished on the ground of sheer size. For example, an 
expenditure of $40,000,000 was sufficient to meet the needs of only 137,000 
of 6,000,000 potential rural users in the United States.*? Moreover, municipal 
electric plants, established in less than ten per cent of our larger cities, were 
valued at $200,000,000 in 1929.5° Obviously, the lack of a sound financial 
structure in projects of this magnitude will lead to far wider repercussions than 


in the case of dormitories. Yet, there is little likelihood of a shift from this line 
(Continuation of footnote 45] 

Certificates, 19 Colo. 63, 34 Pac. 274 (1893) (irrigation); Florida, Hopkins v. Baldwin, 123 
Fla. 649, 167 So. 677 (1936) (dormitories); Brash v. State Tuberculosis Bd., 124 Fla. 167 
167 So. 827 (1936) (sanitarium); Georgia, State v. Regents of Univ. System, 179 Ga. 210, 
175 S.E. 567 (1934) (dormitories). But see, Cartledge v. City Council of Augusta, 183 Ga. 414, 
188 S.E. 675 (1936) (municipal power plant); Jilinois, cf. Ward v. City of Chicago, 342 IIl. 
167, 173 N. 810 (1930) (municipal water works); Indiana, cf. Underwood v. Fairbanks, 205 
Ind. 316, 185 N.E. 118 (1933) (municipal electric plants); Kentucky, Van Hooser v. Univ. of 
Ky., 262 Ky. 581, 90 S.W. (2d) 1029 (1936) (university buildings); State Highway Comm’n v. 
King, 259 Ky. 414, 82 S.W. (2d) 443 (1935) (toll bridge); Louisiana, Caldwell Bros. v. Bd. of 
Supervisors, 176 La. 825, 147 So. 5 (1913) (college buildings); Bd. of Comm’rs v. Pure Oil Co., 
167 La. 801, 120 So. 373 (1929) (levees); State ex rel. Porterie v. Charity Hospital, 182 La. 
268, 161 So. 606 (1935); Michigan, Attorney General v. State Bridge Comm’n, 277 Mich. 
373, 269 N.W. 388 (1936) (toll bridge); Minnesota, Fanning v. Univ. of Minn., 183 Minn. 
222, 236 N.W. 217 (1931) (dormitories); Missouri, State ex rel. District v. Smith, 337 Mo. 
855, 87 S.W. (2d) 147 (1935) (sewers); Grossman v. Public Water Supply District, 339 Mo. 
344, 96 S.W. (2d) 701 (1936) (water works); Montana, State ex rel. Normile v. Cooney, 
100 Mont. 391, 47 P. (2d) 637 (1935) (water conservation); State v. State Bd. of Education, 
102 Mont. 165, 56 P. (2d) 1079 (1936) (college buildings); New Mexico, State v. Regents of 
Univ., 32 N.M. 428, 258 Pac. 571 (1927); North Dakota, State v. Davis, 59 N.D. 191, 229 N.W. 
105 (1930) (dormitories) the court reversing the position it took in Wilder v. Murphy, 56 
N.D. 436, 218 N.W. 156 (1928) (dormitories); Oregon, McClain v. Regents of Univ., 124 Ore. 
629, 265 Pac. 412 (1928) (dormitories); Pennsylvania, Trante v. Allegheny County Authority, 
316 Pa. 65, 173 Atl. 289 (1934) (toll bridge); Rhode Island, Opinion to the Governor, 193 Atl. 
503 (R.I. 1937) (general improvements); South Dakota, In re Opinion of the Judges, 39 S.D. 
8, 162 N.W. 536 (1917) (general improvements); Washington, State v. Yelle, 183 Wash. 380, 
48 P. (2d) 573 (1935) (game conservation); West Virginia, Bates v. State Bridge Comm’n, 109 
W. Va. 186, 153 S.E. 305 (1930); Wisconsin, Loomis v. Callahan, 196 Wis. 518, 220 N.W. 
816 (1928) (dormitories); Wyoming, Arnold v. Bond, 47 Wyo. 236, 34 P. (2d) 28 (1934) 
(dormitories). 

For cases in which municipal revenue bonds have been allowed, see note, 47 Harv. L. Rev. 
688 (1934). 

48 See note 45 supra (dormitories in twelve cases, toll bridges in eight). 

49 Geffs and Hepburn, of. cit. supra note 34. 


s° Stimson, The Exemption of Publicly Owned Property from Taxation, 8 U. of Cinn. L. 
Rev. 32, 46 (1934). Data therein were taken from Financial Statistics of Cities Having a 
Population of Over Thirty Thousand: 1929, prepared by the United States Department of 
Commerce. 
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of decisions, approving the use of revenue bond, when the state courts are 
called on to decide whether or not easy federal money can be accepted. 

It is not at all clear that the courts have gone too far in such constructions 
of their respective constitutions. In evaluating their technique it is well to 
remember the orthodox canon of construction that limitations in state constitu- 
tions are to be construed narrowly since the state is a government of reserved 
powers.** Further, because of the uncertain origins of these limitations, it is 
not clear that the framers intended anything more than that the state’s general 
credit should not be used to finance public works. In any event it is hardly 
arguable that it is not better to go ahead with public works on this basis than 
to stop them altogether. 

Yet it is unfortunate that additional safeguards could not be given the bond- 
holders. The financing of the only improvement of comparable magnitude, the 
highways, is significant. They are either specifically exempted in the constitu- 
tions from the usual debt limits or are paid from special taxes.5' Over a 
long period of years it is entirely possible that some of these projects will meet 
with financial difficulties similar to those experienced by municipal plants,'4 
with the loss by necessity falling entirely on the bondholders. In private financ- 
ing there is a cushion supplied by the capital invested by stockholders, while, 
in ordinary public financing, the taxing power usually affords adequate pro- 
tection. By contrast, the bondholders of the power projects supply all the capi- 
tal invested except the P.W.A. grant of thirty per cent of the cost of plant con- 
struction. The only remedy given is the right to force rate increases if interest is 
not met,55 but increased rates in the face of variable consumption do not assure 
increased revenues. The remedies of receivership and foreclosure would seem of 
questionable value. Further, these remedies have not been granted in the past* 
and are not likely to be in the future since they would permit a state’s creditors 
to take possession of its property, a result which is incompatible with state 
sovereignty. Particularly is this true if the bondholder happens to be the fed- 
eral government. While reorganization is possible under the recently validated 

st Railroad Company v. County of Otoe, 16 Wall. (U.S.) 667 (1872); Powell v. Pennsyl- 
vania, 127 U.S. 678 (1888). 

s? For example see: Calif. Const. art. 4, § 36; Kan. Const. art. 11, §9; Me. Const. art. 
34; Mich. Const. art. 10, § 10; Minn. Const. art. 9, § 5; Pa. Const. art. 9, § 4. 


33 A few of the cases in which this method was approved are: Williams v. Parnell, 185 
Ark. 1105, 51 S.W. (2d) 863 (1932); Johnson v. McDonald, 97 Colo. 324, 49 P. (2d) 1017 
(1935); Harrison v. Hardman, 169 Ga. 435, 150 S.E. 542 (1929); State ex. rel. Boynton v. 
State Highway Comm’n, 139 Kan. 391, 32 P. (2d) 493 (1934). 

54 The mortality rate for municipality owned power plants was high during the recent de- 
pression. It is estimated that out of 2300 plants existing in 1927, only 1700 had survived 
until 1932. Note 33 Col. L. Rev. 338 (1933). 


ss Geffs and Hepburn, op. cit. supra note 34. 
8 Except in New Hampshire, which allows receiverships. N.H. Laws 1935, c. 121 at 229. 


Held, constitutional. Conway v. New Hampshire Water Resources Board 5 U.S. Law Week 
985 (N.H. Sup. Ct., April 19, 1938). 
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Municipal Bankruptcy Acts? such procedure is meaningless here since the bond- 
holders have the only major financial interest.* 

These bonds may be sold to both private investors and the federal govern- 
ment. Until their soundness as investments is proved, however, it is probable 
that the national government will find it necessary to purchase the bulk of 
them. In fact, the government has provided a $500,000,000 revolving fund 
for this purpose.’® The obvious result is that many of these projects are being 
entirely financed by federal money. In so far as the federal government has 
thus directly and indirectly financed the entire state program, a remarkable 
example of legal shadow-boxing is presented. Thus, like the direct federal 
program, many of the state developments are vulnerable to a change in Con- 
gressional sentiment. 

Whether the bonds are owned privately or by the federal government, de- 
faults would lead to an adverse reaction toward state power activity in any 
form. A similar reaction to losses sustained by earlier state developments led 
to the present arbitrary constitutional debt limitations. The anomaly of a 
sovereign state imposing such limits upon itself emphasizes the need for pro- 
ceeding on a sound basis to avoid a recurrence of a similar sentiment against 
worth-while state activity. Yet, the method used, revenue bond financing, is 
the one leaving creditors most vulnerable to the effects of general depressions. 
An unwholesome reaction can only be prevented by an integrated state pro- 
gram secured by the taxing power of the state. An adequate supply of private 
capital would be assured, thus guarding against changes in federal policy. 
South Dakota, by specific constitutional provision,” has made the taxing power 
of the state available for electric power programs. While similar constitutional 
revision in other states may prove a tedious undertaking, it is necessary in 
order to assure the continued success of these essential projects.” 


PROSPECTIVE WAR LEGISLATION 


“A bill to prevent profiteering in time of war and to equalize the burdens 
of war and thus provide for the national defense, and promote peace” is the 


57 50 Stat. 653 (1937), 11 U.S.C.A. § 401 (1937), upheld in Bekins v. Lindsey-Strathmore 
Irrigation Dist., 5 U.S. Law Week 1004 (U.S. Sup. Ct., April 26, 1938). 


s8 General creditors would also sustain a loss, but their interests will probably be minute, 
compared to that of the bondholders. 


589 Geffs and Hepburn, op. cit. supra note 34. 

6 $.D. Const. art. 13, § 12, discussed in Jn re Opinion of the Judges, 43 S.D. 635, 177 
N.W. 812 (1920). 

A similar attempt was made to amend the Wisconsin constitution. Wis. L. 1931, p. 923. 
A parliamentary maneuver in 1933 amended the proposal, requiring an additional legislative 
vote. Wis. L. 1933, p. 1281. Unfortunately, the amended proposal was defeated in 1935. 


* Existing projects could be encompassed by these revisions without losing present work 
relief benefits. 
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promising title of proposed legislation called the May Bill.* This bill, if passed, 
will grant to the next war president powers to do everything President Wilson 
did or was authorized to do and to extend their operation to affect classes of 
persons and property which were not directly affected during the last war. 
In the present era of international instability prospective war legislation 
affecting civilians will be passed, as it was passed before the last war.? Problems 
suggested by the general question of prospective war legislation especially 
constitutional questions are worth discussing even if Congress is not seriously 
considering the May Bill. 

Under the provisions of the May Bill, the President is empowered in time of 
war’ to fix prices,‘ to register,5 license,® and control’ industry and commerce, 
to determine priorities in the filling of orders,* to draft men® and to take all 
necessary administrative measures necessary to accomplish the purposes of 
the act.'® The draft and compulsory registration sections rest frankly on presi- 
dential judgment or opinion. The penalties are clear—infringement of any 
presidential order is punishable by a $100,000 fine or one year imprisonment," 
or both—but the classes to which they apply remain to be defined by the 
President. The President, it is fair to say, is uncontrolled by any objective 
standards and unguided by any proper expression of policy and in fact he 
must answer the questions that the legislature would ordinarily answer. A 
statement of policy setting forth the ends which the President must pursue in 
the exercise of his powers is not contained in any section, but is relegated to 
the legally ineffectual title. Yet it is important to note that the power to 


appropriate money to set up and run the executive machinery remains in 
Congress. 

Legislation providing for control of civilian economic activity was unsyste- 
matic but plentiful during the World War.’ Control of resources, production, 
and distribution of food and fuel was placed in the hands of the President.'? He 
was authorized—to cite the items that authors of the May Bill seem to be re- 


* H.R. 9604, also called “‘the worst measure ever recommended for passage by a committee 
of Congress.’’ Anderson, A Bill to Promote Dictatorship, 146 Nation 291 (1938). The May 
Bill is latest of a long line of bills concerning prospective war legislation. Editorial, Blueprint 
Dictatorship, New York Times, April 10, 1938. 

? National Defense Act, 39 Stat. 213 (1916); Naval Emergency Fund Act, 39 Stat. 1193 
(1917); Army Appropriation Act, 39 Stat. 649 (1916); Joint Resolution (control of railroads) 
39 Stat. 387 (1916); Act to Regulate Radio Communication, 37 Stat. 303 (1912). 


3§8. 6§ 6. 
4§§ 1, 2 7§ 3. 
5§s. "37. 9 § 4. 


© §o. By § 11, the Treasury department is required to present to Congress in advance a 
plan of taxation “which shall absorb all profits above a fair normal return.” 


 § ro. 
” See generally Berdahl, War Powers of the Executive in the United States 203-212 (1920). 
3 Fuel and Food Act, 40 Stat. 276 (1917). 
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enacting too broadly—to license certain processes,'4 to take over and operate 
named productive and distributive agencies engaged in the food and fuel 
industries,'s to requisition,” fix prices of,’? and to buy and sell specific kinds of 
articles."* The President was authorized, whenever public safety required, to 
regulate or prohibit exports’? and imports.”° He could place orders for army” 
and navy” supplies which took automatic precedence over all other orders re- 
ceived by the manufacturers, and if preference were refused, the President was 
authorized to take immediate possession of the plant. The Council of National 
Defense, set up by Congress,?3 created the War Industries Board*4 which be- 
came an administrative agency, along with the Food and Fuel Administrations, 
through which the President exercised most of his powers. The War Industries 
Board, however, existed on presidential authority alone; yet it fixed prices,’ 
determined priorities of delivery, developed new sources of supplies, bought and 
sold for the Allies and the United States. Its “requests” were sanctioned by the 
presidential powers to withhold fuel and transportation. Control of property 
in the strict sense as distinguished from economic activity was perhaps more 
stringent.” Both enemy”? and American property** could be and were con- 
fiscated.?® The President took over and operated the railroads on statutory 
authority,3° after private control had failed to meet the requirements of war. 
Enemy, neutral, and American shipping and marine construction were brought 
under presidential control.3* The President assumed control of radio stations, 


4 Id. at §§ 5, 1. 6 Td. at § 10. 8 Jd. at §§ 27, 11. 

8s Jd. at § 12. 17 Td. at §§ 14, 25. 

"9 Espionage Act Title VII, 40 Stat. 225 (1917). 

2° Trading with the Enemy Act § 11, 40 Stat. 422 (1917). 

4t National Defense Act § 120, 39 Stat. 213 (1916). 

2 Naval Emergency Fund Act § 1(b), 39 Stat. 1193 (1917). 

23 War Cyclopedia 68 (1st ed. 1918); Army Appropriations Act § 2, 39 Stat. 649 (1916). 
44 War Cyclopedia 293 (1st ed. 1918). 

2s But see Pharr & Sons v. Kenny Co., 272 Fed. 37 (C.C.A. sth 1921). 

% See generally Berdahl, War Powers of the Executive in the United States 212-219 (1920). 
27 Trading with the Enemy Act §§ 6, 7, 40 Stat. 415 (1917). 

28 Housing Act, 40 Stat. 550 (1918); Food and Fuel Act § 10, 40 Stat. 279 (1917); National 


Defense Act §§ 120, 123, 39 Stat. 213, 215 (1916); Naval Emergency Fund Act, § 1(b), 39 
Stat. 1193 (1916). 


29 Compensation was awarded to persons not enemies. Seaboard Air Line Ry. Co. v. 
United States, 261 U.S. 269 (1922); United States v. New River Collieries Co., 262 U.S. 341 
(1922); Cummings v. Deutsche Bank und Discontogesellschaft, 300 U.S. 115 (1937); Cum- 
mings v. Isenberg, 89 F. (2d) 489 (App. D.C., 1937), cert. denied, 301 U.S. 682 (1937). For legis- 
lative history of Trading with the Enemy Act, see 50 U.S.C.A., Appendix, §§ 1-24. 

3° Joint Resolution 39 Stat. 387 (1916); Army Appropriations Act § 2, 39 Stat. 649 (1916); 
Railway Control Act 40 Stat. 451 (1918). 

3* Shipping Board Act 39 Stat. 728 (1916); Joint Resolution 40 Stat. 182 (1917); Urgent 
Deficiency Act 40 Stat. 459 (1918). 
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telephone, telegraph, and cable systems.** Perhaps the most severe control of 
all was over persons; the President was authorized to draft all male citizens 
between twenty-one and thirty into military service.53 Finally, for the success- 
ful prosecution of the war, the President was authorized to redistribute and 
consolidate functions of all administrative agencies.*4 

The lack of specific enumeration and definition in the May Bill provides the 
chief contrast between the bill and the World War legislation. The powers 
granted in the May Bill to the President are so uncontrolled and are directed 
at persons and property defined so generally that the bill comes close to being 
a complete incongruity in a democratic country. The powers granted to the 
President by World War legislation in an unsystematic fashion were limited to 
specific situations and directed at defined classes of persons and property. It 
is apparent, however, that during the last war Congress was too specific or too 
slow to give the powers the President needed, for through the War Industries 
Board the President exercised powers that were never authorized by Congress 
in order to meet situations which Congress did not foresee. To place a President 
in a position where he must exercise powers not authorized by Congress in order 
to meet situations which Congress did not happen to foresee is dangerous. It 
is less dangerous to give the President all the powers found necessary in the 
last war under some general standard and policy prescribed by Congress and 
interpreted by the courts. This minimum of control over the President is de- 


sirable and necessary, as an examination of the presidential war powers will 
demonstrate. 


There are perhaps three sources of the presidential war power. It is ordi- 
narily said that the President must derive his power from the Constitution and 


# Act to Regulate Radio Communication § 2, 37 Stat. 303 (1912); Joint Resolution, 40 
Stat. 904 (1918). 


33 Selective Draft Act § 2, 40 Stat. 77 (1917). 


34 The Overman Act, 40 Stat. 556 (1917). With a single exception, United States v. Cohen 
Grocery Co., 255 U.S. 81 (1920), the World War legislation, when contested, was held enforci- 
ble. Food and Fuel Act: Highland v. Russell Car & Snowplow Co., 279 U.S. 253 (1928); 
Jacob Ruppert Inc. v. Caffey, 251 U.S. 264 (1919); Espionage Act: Milwaukee Pub. Co. v. 
Burleson, 255 U.S. 407 (1920); Abrams v. United States, 250 U.S. 616 (1919). Railway Control 
Act: Northern Pacific Ry. Co. v. North Dakota, 250 U.S. 135 (1918); Public Service Com- 
mission v. N.Y. Cent. Ry. Co. 230 N.Y. 149, 129 N.E. 455 (1920). Trading with the Enemy Act: 
Salamandra Ins. Co. v. New York Life Ins. Co., 254 Fed. 852 (S.D.N.Y. 1918). Control of 
Telephone Cable System: Read v. Central Union Tel. Co., 213 Ill. App. 246 (1919); Commercial 
Cable Co. v. Burleson, 255 F. 99 (1919), dismissed as moot, 250 U.S. 360 (1918). War In- 
dustries Board: See United States v. Kraus, 33 F. (2d) 406 (C.C.A. 7th 1929); United States 
v. Farland, 15 F. (2d) 823 (C.C.A. 4th 1926). Selection Draft Act: The Selective Draft Law 
Cases, 245 U.S. 366 (1917). See generally Berdahl, War Powers of the Executive in the 
United States 167-219 (1920); Walsh, War Powers of the President, 24 Case & Com. 297 
(1917). 


38 Lincoln went further in this respect than Wilson. Randall, Constitutional Problems 
under Lincoln 523-530 (1926). 
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from Congress.* As to these two sources, implication and broad construction 
have been catalysts in the constant expansion of presidential war power.37 
Emergency, calling for quick action and resulting in fait accompli, can be re- 
garded as a third source of power.3* It cannot be doubted that some executive 
war orders in emergency situations have been presidential legislation. 

As a restriction on presidential war power, the Fifth Amendment and other 
articles of the Bill of Rights are not extinguished by war‘ and remain, at least 
in a war-weary state of public opinion, a potential check on the President. 
The war power of the federal government in respect to non-combatants has 
been viewed as vast police power.“ It is true that in time of war high public 
interest outweighs individual rights; idolatry of militarism demands harsh 
sacrifices from iconoclasts who will speak their minds and will resist property 
seizures, protected only by vitiated rights of free speech, press,43 and due 
process of law.‘4 But in the one case of unconstitutionality of world war legis- 
lation, it was the Fifth Amendment that was successfully invoked. In United 
States v. Cohen Grocery Co. the terms of Section 4 of the Food and Fuel Act, 
“unjust and unreasonable rate or charge in handling or dealing with neces- 
saries,” were held too indefinite to be within the requirement of due process in 
an indictment against the defendant for profiteering. To remove the same 
objections to presidential orders under the May Bill it seems clear that Con- 
gress or the President will have to enumerate and define the persons and prop- 
erty to which the penal sanctions are directed. The Fifth Amendment, how- 
ever, will directly reach only presidential orders through which the act will 


3% Taft, Our Chief Magistrate 139-140 (1925); Randall, Constitutional Problems under 
Lincoln 35 (1926). For constitutional war powers of the President, see U.S. Const, art. 2, § 1. 
cl. 1; § 2, cl. 1. For related powers see U.S. Const. art 1, § 2, cl. 1, cl. 2; § 3; § 7, cl. 2, 3; art. 
4, § 4. For Congressional war powers, see Const. art. 1, § 8, cl. 11-18. 

37 Berdahl, War Powers of the Executive in the United States 265-270 (1920). 

38 Randall, Constitutional Problems under Lincoln 35-36 (1926); Berdahl, War Powers 
of the Executive in the United States 19 (1920). 

39 Randall, Constitutional Problems under Lincoln 37-39 (1926). 

4° Hamilton v. Kentucky Distilleries Co., 251 U.S. 146 (1919); Davis v. Newton Coal Co., 
267 U.S. 292 (1924); Ex parte Milligan, 4 Wall (U.S.) 2 (1866); Ballantine, The Effect of 
War on Constitutional Liberty 24 Case & Com. 3 (1917). 

4 Hamilton v. Kentucky Distilleries Co., 251 U.S. 146 (1919). 

# Pierce v. United States, 252 U.S. 239 (1919). 

43 Schaefer v. United States, 251 U.S. 466 (1919). 

44 Salamandra Ins. Co. v. New York Life Ins. Co., 254 Fed. 852 (S.D.N.Y. 1918). See supra, 
note 34. 

4 255 U.S. 81 (1920). The effect of this decision was extended to civil cases, Handley- 
Mack Co. v. Godchaux Sugar Co., 2 F. (2d) 435 (C.C.A. 6th 1924), but did not nullify other 
clauses of § 4 or other sections of the act. Fannon v. United States, 276 Fed. 109 (C.C.A. oth 
1921); Baird v. United States, 279 Fed. 509 (C.C.A. 6th 1922). 

# Exposure to liability by proclaimed presidential order is no worse than the kind of 
subsequent liability which juries impose. As Mr. justice Holmes has said in another connec- 
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operate, not the act itself. These orders will raise the question of how such 
extensive power can be delegated to the President. Some recent decisions 
suggest the doctrine against delegation of legislative powers is another poten- 
tial check on the presidential war power. 

The principle that legislative power may not be delegated by Congress to 
the President is founded on the separation of powers, which in turn is founded 
not on what the Constitution says, but is implied from what it does in separat- 
ing grants of legislative, executive and judicial powers.‘?7 The doctrine‘ yields 
to practical necessity both on the separation of powers element and on the 
definition of what is legislative power. For example, complete separation of 
powers is not found even in the Constitution.4? Moreover, some powers dele- 
gated to Congress by the Constitution can be redelegated. Congress, Chief 
Justice Marshall once suggested, may have powers such as regulating federal 
court procedure, which are not legislative, but something “of less interest,” 
and are therefore delegable.s° Congress can set up a rule of law and make its 
operation contingent upon ascertainment of a condition or state of facts by the 
President and can give the President or other executive agency power to 
prescribe rules and regulations under the guidance of a standard and in pur- 
suance of a policy declared by Congress. 

In the emergency of the World War, delegations of power to the President 
were hardly serious issues. The power of the President to draft men was sum- 
marily upheld.*’ The startlingly judicial system of draft boards to administer 
selections was said to be “essentially executive.”’54 Power in the Secretary of 
War to set the zone around military camps within which keepers of brothels 
would be subjected to criminal penalties was upheld.’5 Other powers to issue 


tion, “‘. . . . the law is full of instances where a man’s fate depends upon his estimating rightly, 
that is, as the jury subsequently estimates it, some matter of degree ... .”” Nash v. United 
States, 229 U.S. 373, 377 (1912). 


47 U.S. Const., arts I, II, III. There is nothing new about the principle of separation of 
powers. Aristotle, Politics Bk. VI, c. 2; Montesquieu, Spirit of the Laws, Bk. XI, c. 6. 

48 If that old common law maxim, delegata potestas non potest delegari, 2 Co. Inst. 579, is 
translated, interspersed, and rearranged in this fashion: power delegated by the Constitution 
to Congress cannot be delegated by Congress to the President, the rules about delegation of powers 
become intelligible, if not convincing. Duff and Whiteside, Delegata Potestas Non Potest 
Delegari, 14 Corn. L.Q. 168, 173-196 (1929). 

4° Presidential veto power, for example, is legislative, U.S. Const. art. I, § 6, cl. 3. 

s° Wayman v. Southard, 10 Wheat. (U.S.) 1, 42-47 (1825). 

st Hampton & Co. v. United States, 276 U.S. 394 (1928). 

5s? United States v. Grimaud, 220 U.S. 506 (1911); Buttfield v. Stranahan, 192 U.S. 470 
(1903). 

53 The Selective Draft Law Cases, 245 U.S. 366 (1917); Sugar v. United States, 252 Fed. 74 
(C.C.A. 6th 1918); Frank v. Murray, 248 Fed. 865 (C.C.A. 8th 1918). 

54 United States v. Stephens, 245 F. 956 (D.C. Del. 1917), aff’d, 247 U.S. 504 (1917). 


8s McKinley v. United States, 249 U.S. 397 (1918); United States v. Casey, 247 Fed. 362 
(D.C. Ohio 1918). 
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negotiable scrip*® and to sell enemy property’’ were upheld. Similar delegations 
of power by state legislatures were affirmed.s* In most of the World War legis- 
lation the standards and policies set up by Congress to guide executives were 
either expressed with definiteness or the powers delegated were restricted to 
a particular situation or named class of persons or property. 

How definite the standard and how explicit the policy are problems that 
have become acute in post-war decisions. The first section of the National 
Industrial Recovery Act? in light of the war cases would appear sufficiently 
definite® to declare a policy of Congress in a period of economic emergency. 
But that declaration was said, in Panama Refining Co. v. Ryan® to “declare no 
policy and define no standard,” and was rejected in Schechter Poultry Corp. v. 
United States* as neither a standard nor a policy sufficient to uphold the con- 
stitutionality of the delegation of power to the President to approve and give the 
force of law to industrial codes. Although almost identical legislative aims 
had been set out in earlier laws, and, singly considered, were adequate,® yet 
this combination appeared to attempt too much despite economic emergency. 
The combination of powers exercised in the last war, re-enacted in a single 
piece of legislation, may be open to the same fatal objection. In normal times, 
however, the requirement of definite standard and explicit policy has been 
more lenient.*4 Indeed, it has been noted that the National Industrial Re- 
covery Act was the first act of Congress declared unconstitutional as an im- 
proper delegation of legislative power.®*s 

There may be a distinction between war and economic emergency, but 


86 Security Nat’l Bank v. People’s Bank, 287 Mo. 464, 230 S.W. 87 (1921). 

s7 United States v. Chemical Foundation, 272 U.S. 1 (1926). 

s§ People ex rel. Doscher v. Sisson, 222 N.Y. 387, 118 N.E. 789 (1918). 

59 48 Stat. 195 (1933). 

% Section 1 reads in part: ‘‘. . . . to remove obstructions to the free flow of interstate and 
foreign commerce which tend to reduce the amount thereof . . . . to provide for the general 
welfare by promoting the organization of industry . . . . to induce and maintain united action 
of labor and management .... to eliminate unfair competitive practices, to promote the 
fullest possible use of the productive capacity of industries, to increase the consumption of 
industrial and agricultural products by increasing purchasing power, to reduce unemploy- 
ment, to improve standards of labor, and otherwise rehabilitate industry, and to conserve 
natural resources.” 

* 293 U.S. 388, 431 (1934). ® 295 U.S. 495 (1934). 

6s For example, the River and Harbor Act § 30, Stat. 1153 (1899), giving the Secretary of 
War power to require alteration of any bridge he believes ‘‘an unreasonable obstruction to 
free navigation ....”” was held a valid delegation of power. Union Bridge Co. v. United 
States, 204 U.S. 364 (1906). 

% See Hampton & Co. v. United States, 276 U.S. 394 (1928); New York Securities Corp. v. 
United States, 287 U.S. 12 (1932); Mahler v. Eby, 221 U.S. 194 (1910); Mutual Film Corp. v. 
Industrial Commission, 236 U.S. 230 (1914). 


*s Note 79 L. Ed. 474, 487, n. 47 (1934). 
% Emergency does not create, but furnishes the occasion for the exercise of power. Home 


Building & Loan Ass’n. v. Blaisdell, 290 U.S. 398, 425-426 (1933). See Avent v. United 
States, 266 U.S. 127 (1924). 
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the Court has not distinguished between war-time and peace-time delegations 
of power.*? The Court, it is believed, will have a choice; it can follow either 
the looser war decisions or the stricter N.R.A. decisions. It is unquestionable 
that if the Court follows the reasoning of Schechter Poultry Corp. v. United 
States and Panama Refining Co. v. Ryan, legislation like the May Bill will be 
unconstitutional, except insofar as it is made specific, because it does not 
sufficiently control the discretion of the President. It is quite possible that in a 
war situation the Court will confess to an error in judicial statesmanship. 
Otherwise, Congress will be hard put to it to delegate enough power to the 
President for the requirements of war. How to fight a successful war yet avoid 
the evils of dictatorship is a political problem which intelligent legislation 
can help solve. 

The possibility of dictatorship on excuse of war, a danger common to all 
democracies, will be accentuated by careless prospective war legislation in the 
United States where the President holds a whip hand over foreign relations. 
War can be declared only by Congress, but it is beyond question that the 
President as a matter of practical politics can force the country into war.’° 
War can end only by treaty” which the President must negotiate.” The risk of 
prospective war legislation giving immense power should be taken, if at all, 
only after widespread debate and consideration. It may be desirable to adver- 
tise what the people at home?’ and potential adversaries abroad may expect 
in event of another war. It is arguable that democracies must be able in event 
of war to do everything the modern dictatorships can do—and do it first. 
That military organization must result in dictatorship is a proposition denied 
by American experience.’4 The war presidents have so far resisted temptations 
of autocracy and have secured Congressional assent or ratification on questions 
of powers and policies.75 





% Cases dealing with delegation of peace-time powers have been cited in cases upholding 
delegations of war-time powers. See Field v. Clark, 143 U.S. 649 (1891), cited in The Selec- 
tive Draft Law Cases, 245 U.S. 366, 389 (1917); United States v. Chemical Foundation, 272 
US. 1, 12 (1926). 

6 Since the kind of legislation in question deals with internal control of civilians, it seems 
unlikely that the delegation of power issue is irrelevant as has been held in regard to legisla- 
tion on external affairs. United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936). ' 

® U.S. Const., art I, § 8, cl. rr. 7 Taft, Our Chief Magistrate 94 (1925). 

™ Hamilton v. Kentucky Distilleries Co., 251 U.S. 146 (1919). 

7 U.S. Const. art. II, § 2, cl. 2. The World War was terminated, however, not by President 
Wilson’s treaty, which was repudiated, but by Congress. Joint Resolution, 41 Stat. 1159 (1921). 

73 Anderson, A Bill to Promote Dictatorship, 146 Nation 291 (1938). 

74 Washington was offered dictatorship; Lincoln exercised one; Wilson, it was seriously 
suggested by Senator Warren G. Harding, should have been made a dictator; yet the country 
has remained a democracy. Berdahl, War Powers of the Executive in the United States 18, 
203 (1920). 

7s Randall, Constitutional Problems under Lincoln 38, 55~—59 (1926); Berdahl, War Powers 
of the Executive in the United States 204-205 (1920). The ratification cures the illegality 
of prior acts of the President. Prize Cases, 2 Black (U.S.) 635, 670-671 (1862). 


API BET CE Im  L 








NOTES 655 


Perhaps the presidential war measures could best be controlled, yet meet 
the requirements of practicality in war administration by offsetting presi- 
dential discretion with threat of subsequently exercised judicial discretion 
both operating under policies set forth by Congress. Thus the powers to fix 
prices, to requisition, to take over and operate, to draft, to register citizens and 
civilian organizations, to license, and to create all necessary administrative 
agencies ought to be directed to specific situations, objects, classes of persons 
and property so far as Congress is in good faith able to foresee the contingen- 
cies of war. But since Congress cannot foresee all the possible contingencies, 
the same powers should also be delegated generally to the President, to be 
exercised only in situations not prescribed by Congress, each accompanied by 
a provision that all determinations and orders of the President must be reason- 
ably adapted to an equalization of the burdens of the successful prosecution 
of the war.’ Reasonableness is a standard which the courts recognize and 
understand. It is a standard which has been imposed upon a statute by impli- 
cation.”’? As a standard it has a flexibility which may be useful in dealing with 
the peculiar problem of war legislation. It will compel the President to justify 
his determinations and orders in such a way as to make them judicially palat- 
able.”* The threat that they may turn out to be unpalatable is in itself a limita- 
tion on the executive power. So the threat of unenforcibility of judgments and 
decrees during war frenzy will temper the judicial discretion.”? On the other 
hand the Court would be emboldened by a war-weary public opinion®® to check 
the President within the latitude of the term, “reasonable.” 

It is apparent that a challenge of constitutionality before war is declared 
may be procedurally impossible because such legislation becomes operative 
only on declaration of war and no person will be in a position to generate a case 
or controversy. A test of constitutionality may not be possible even under the 
Federal Declaratory Judgment Act* in view of the strong dicta of the Supreme 
Court against purposeful suits looking to a test of constitutionality® and the 

% As policies, equalization of burdens seems inevitable and successful prosecution self- 
evident. 


77 Sherman Anti-Trust Act, 26 Stat. 209 (1890), 15 U.S.C.A. §1; Standard Oil Co. v. 
United States, 221 U.S. 1 (1911). 


7% The Fifth Amendment will require specificity of persons and property sought to be 
affected. United States v. Cohen Grocery Co., 255 U.S. 81 (1920). 

79 See Ex parte Merryman, Fed. Cas. No. 9, 487 (1816); Randall, Constitutional Problems 
under Lincoln, 118-139, 161-162 (1926). 

8° For view that public opinion is the real limitation on delegation of powers, see Goodnow, 
Administrative Law in the United States 55-56 (1905). 


8 28 U.S.C.A. § 400 (1934). 


% Hughes, C.J., and Brandeis, J., concurring, Ashwander v. T.V.A., 279 U.S. 288, 325, 
346 (1935). Cf. Willing v. Chicago Auditorium Ass’n., 277 U.S. 274 (1928); Liberty Ware- 
house v. Grannis, 273 U.S. 70 (1927); Nashville, C. & St. L. Ry. v. Wallace, 288 U.S. 249 
(1932). See Const., Art. III, § 2, cl. 1; Aetna Life Ins. Co. v. Haworth, 300 U.S. 227 (1936); 
Borchard, Justiciability, 4 Univ. of Chi. L. Rev. 1 (1936). 
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indecisiveness of the lower federal courts on the question.*’ After a declaration 
of war a fair test of constitutionality may be politically impossible. It is 
therefore important that Congress draft an act with some safeguards, because 
they may be the only safeguards. 

To place much faith in legal tests of constitutionality of any war legisla- 
tion is improvident at any time and surely a delusion after war has been de- 
clared. But the term, “reasonable,” will allow the judiciary a check if that 
resource becomes politically advisable. Under the same political circumstances 
Congress too has a check, for Congress still holds the purse strings. It cannot 
appropriate money for war purposes for more than two years at a time.** The 
May Bill contains provision for taxation*s’ but not for appropriation. This 
powerful democratic weapon in the hands of parliamentary bodies, even as a 
check upon the war power of the executive, should not be overlooked. Lincoln 
did appropriate money without the assent of Congress, but Congress neverthe- 
less ratified his use of Treasury funds.*® Congress probably could appropriate a 
large sum contingent upon declaration of war.*’? But aside from the uselessness 
of so doing, Congress should retain its power to appropriate and to cut off 
appropriations as a fundamental check upon the war power of the President. 






































PAROL EVIDENCE AND THE BONA FIDE PURCHASER 


No aspect of the law has presented more confusion than the parol evidence 
rule as applied to the interpretation of written instruments. The prevailing 
common law rule, which is still followed in many jurisdictions, is the so-called 
“clear meaning” rule, which permits parol evidence to explain the terms of the 
written instrument only where the terms are ambiguous.’ In contrast, the 
“liberal” rule permits evidence to explain the intended meaning of the words of 
the instrument even where the words are unambiguous as used in their ordinary 





83 See Fosgate Co. v. Kirkland, 19 F. Supp. 152 (S.D. Fla., 1937). Cf. S.E.C. v. Electric 
Bond & Share Co., 18 F. Supp. 131 (S.D.N.Y., 1937); Boggus Motor Co. v. Onderdonk, 9 F. 
Supp. 950 (S.D. Tex., 1935). As to contesting tax statutes, see amendment, 49 Stat. 1027 
(1935); Beeland Wholesale Co. v. Davis, 88 F. (2nd) 447 (C.C.A. 5th 1937). 

Perhaps it is not preposterous to assert that the chief of staff of the army, or the chairman 
of the committee on military affairs could bring a mandamus against the Secretary of Treas- 
ury to compel him to submit to Congress a plan of war taxation in accordance with a require- 
ment like Section 11 of the May Bill (note 9 supra). This controversy passes the area of the 
moot case and the advisory opinion. 36 Col. L. Rev. 1169 (1936). It will lead to a decision 
which will prevent parties from acting or refusing to act at their peril. 49 Harv. L. Rev. 
1351 (1936). It will be difficult to confine the decision to the narrow mandamus issue; the 
purpose of the taxation requirement will be in question, and the answer will involve the 
validity of the entire bill. 

84 Const., art. I, § 8, cl. 12. 85 § rr. 

% Berdahl, War Powers of the Executive in the United States 110-111 (1920). 

87 See United States v. Butler, 297 U.S. 1 (1935). 


* 5 Wigmore, Evidence § 2461 (2d ed. 1923). 
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sense. The liberal rule has recently secured widespread support.’ It here is 
purposed to examine these conflicting rules in the light of the general parol evi- 
dence rule and to suggest a qualification to the liberal rule in the case of a bona 
fide purchaser who has relied upon the clear meaning of the language employed 
in the written instrument. 

The process of interpretation involves two closely associated steps. First, a 
meaning must be attached to the words used; and secondly, this meaning must 
be fitted to external facts and things.‘ The clear meaning and liberal rules are 
concerned primarily with the first process. They determine what evidence may 
be considered in the search for the meaning intended to be expressed by the 
words of the instrument. The second process of interpretation does not involve 
the clear meaning or liberal rules, for if the meaning attached does not fit ex- 
ternal facts and things a “latent” ambiguity results, and it is well settled that 
parol evidence may then be admitted.5 

A comparison of the clear meaning and liberal rules necessarily involves a 
consideration of the reasons underlying the general parol evidence rule. These 
generally are said to be the policies in favor of fraud prevention and certainty 
in the terms of the transaction.® Yet one may well question whether the dangers 
envisaged by the parol evidence rule are equally present in the interpretation 
situation, where the evidence is offered merely to explain the intended meaning 
of the words, and in the ordinary situation, where additional or wholly different 
terms are sought to be shown by parol evidence. In the former case the dangers 
of fraud and uncertainty are necessarily limited since the party seeking to estab- 


lish a peculiar meaning is limited to an explanation of the words employed in the 
writing. Moreover, a further guaranty against fraud and uncertainty is pro- 
vided where the liberal rule is adopted, by creating a presumption in favor of 
the normal meaning of the words.’ 

One reason frequently given for retaining the clear meaning rule is that it is 
necessary in order to reserve the construction of written instruments to the 
judge.* Briefly, the rationale is that a consideration of extrinsic evidence would 


2 Ibid. 3 See notes 15 and 16 infra. 
4 Malaguti v. Rosen, 262 Mass. 555, 160 N.E. 532 (1928). 


5 Circa 1597 Sir Francis Bacon, Maxims Rule 27 (Work’s Spedding’s ed. 1961 vol. XIV, 
p. 273): ‘‘ ‘Patent’ is that which appears to be ambiguous upon the deed or instrument; 
‘latent’ is that which seemeth certain and without ambiguity for anything that appeareth 
upon the deed or instrument, but there is some collateral matter that breedeth the ambiguity. 
‘Ambiguitas patents’ is never holpen by averment, and the reason is, because the law will 
not couple and mingle matter of specialty, which is of higher account, with matter of aver- 
ment—But if, it be ‘ambiguitas latents,’ then otherwise it is.’? Several American cases are 
Cole v. Clark, 3 Wis. 292 (1854); Hall v. Bartlett, 158 Cal. 638, 112 Pac. 176 (1910). See 
also Brown v. Quintard, 177 N.Y. 75, 69 N.E. 225 (1903). 

6 Urquico, Parol Evidence Rule, 5 Notre Dame Lawyer 303 (1930). 


7See note 27 infra. A presumption would seem to be a sufficient protection, especially 
if it establishes the burden of persuasion. 


* See note 1 supra. 
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raise questions of fact concerning the intention of the parties, which necessarily 
must be decided by the jury. This argument is less impressive, however, when 
it is remembered that even under the clear meaning rule similar questions of fact 
must now be determined by the judge in cases of ambiguity. Moreover, the 
solution by the jury of questions of fact regarding the construction of writings 
is not guaranteed by the Constitution, since this was never a common law func- 
tion of the jury. 

The usual reason given for adherence to the clear meaning rule is that no evi- 
dence off the face of the instrument will be admitted to vary or contradict the 
terms of the written instrument.? This statement is more a conclusion than a 
reason. The fallacy of such a broad generalization is obvious, since the only 
things on the face of the instrument are physical marks, which are intended to 
express a meaning. These marks require an interpretation.'* In order to attach 
any meaning whatsoever to the symbol employed, the minimum evidence of 
ordinary, normal usage must be considered even though the court will take 
judicial notice of this usage. In order to show the meaning actually intended by 
the party or parties, perhaps further evidence of a local or individual usage of 
the words must be considered. Thus the problem is what types of evidence may 
be used to show the meaning for which the particular symbol is to stand. 

The general types of parol evidence of usage have been classified as follows:" 
(1) General Usage—the normal meaning attached to the term by people gen- 
erally; (2) Local Usage—a particular meaning attached to the term by people of 
the locality or class of the writer; (3) Individual Usage—the individual meaning 
attached to the term by the party or parties or by a very small group to which 
they belong.” In terms of the above classification the clear meaning rule de- 
clares simply that after the court has considered parol evidence of a general, or 
possibly, a local standard of usage and a plain meaning appears, which is ap- 
plicable to external things and facts, no evidence of an individual usage will be 
admitted. The liberal rule, on the other hand, declares that evidence of every 
type is'’ admissible in order to determine the meaning ascribed to the words by 
the immediate parties or the writer. 


° Firestone Tire and Rubber Co. v. Werner, 204 Wis. 306, 236 N.W. 118 (1931). 

© 5 Wigmore, op. cit. supra note 1, § 2462. 

" 3 Williston, Contracts § 607 (rev. ed. 1936). 

In applying the standard a further qualification is necessary in the case of bilateral 
agreements in order to conform to the objective theory of contracts, namely, that where a 
peculiar individual usage was intended the party employing this peculiar usage must reason- 
ably have supposed that his peculiar meaning was understood by the other party to the instru- 
ment. See 3 Williston, op. cit. supra note 12, § 603. Wigmore embodies this qualification in 
a separate standard, calling it the mutual standard of interpretation. 5 Wigmore, of. cit. supra 
note 1, § 2460. 

"3 This rule is frequently stated to include any evidence except the direct statement of the 
parties on the theory that the admission of such evidence would bring into competition the 
conveyor’s informal statement and his formal statement. It would constitute too great a 
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One may well wonder why the courts have been so hesitant in approving the 
liberal rule. The following suggestion is offered as a possible explanation. Since 
the judge ordinarily will take judicial notice of the normal meaning, while evi- 
dence of an individual usage must be offered in open court, the interpretation- 
situation appears to be practically identical with the ordinary situation where 
evidence is offered to vary or contradict the written instrument. The courts 
have identified the written instrument with the normal meaning of the language 
employed in the instrument, while in reality the latter is merely evidence of the 
meaning intended to be expressed. Evidence of an individual usage is offered 
to explain and not to contradict the written instrument. It only contradicts or 
rebuts the evidence of normal usage on the issue of what was actually intended 
by the words. 

In effect the courts are saying that the statute, which requires some trans- 
actions to be in writing in order to be legally operative, further requires that the 
words of the writing must be used in their normal sense. Granting that some re- 
sort to extrinsic evidence is absolutely necessary, the courts in following the 
clear meaning are declaring an arbitrary rule that extrinsic evidence, other than 
that necessary to determine the normal meaning, will not be admitted, to vary 
or contradict the normal meaning regardless of its probative force. This is a rule 
of substantive law."4 

Generally rules of substantive law are desirable in so far as they give effect 
to important policy considerations in a given situation. But here the nominal 
policy justifications for such a rule, namely, fraud prevention and certainty, are 
clearly overbalanced in the ordinary case by the desirability of enforcing the 
intention of the writer or the parties. This policy is expressed in the principle of 
“freedom of contract,’’ which means that individuals are allowed to create 
those legal relations which they desire and intend. Any restriction upon the in- 
tentions of the party or parties must be justified by some policy stronger than 
that which is expressed in the principle of ‘freedom of contract.’ Thus, the 
liberal rule has been enthusiastically supported by Professor Wigmore"s and 
given a sweeping indorsement in the Restatement of Property.’* Where a third 


departure from the accepted policies embodied in the Statute of Wills, Statute of Frauds 
and parol evidence rule. Rest., Property § 242, comment j (Tent. Draft No. 7, 1937). In re 
Smith’s Will, 254 N.Y. 283, 172 N.E. 499 (1930); Leland v. Hoke, 281 N.Y. Supp. 919 (Sup. 
Ct. 1935). The evidence is not offered to change or add new terms to the instrument, but 
merely to explain those used in it. Thus, there would seem to be little reason for drawing a 
distinction in this case, since the ordinary policy considerations behind these rules are not 
of controlling importance in the interpretation situation. 


14 Chadburn and McCormick, Parol Evidence Rule in North Carolina, 9 N.C. L. Rev. 151 
(1931); 5 Wigmore, op. cit. supra note 1, § 2400. 


s 5 Wigmore, op. cit. supra note 10: ‘‘The truth is that whatever virtue and strength lies 
in the argument for the antique rule leads not to a fixed rule of law, but only to a general 
maxim of prudent discretion.” 


6 Rest., Property § 242, comment d and i (Tent. Draft No. 7 1937). 
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party is concerned, however, additional policies in favor of safety and security 
in commercial transactions arise. Thus a rule of substantive law, which ex- 
cludes evidence offered to vary the clear and normal meaning of the words in a 
written instrument, may well be justified where a bona fide purchaser has relied 
upon the normal meaning. 

Whether or not the proposed distinction should be recognized turns upon the 
question of how far the expectations and interests of a bona fide purchaser 
should be protected. Ordinarily this protection is accorded by a flat rule of sub- 
stantive law, i.e., the equity rule that a sale to a bona fide purchaser will cut 
off hidden equities. Here the device employed to protect the bona fide purchaser 
is an application of the parol evidence rule, but this is little different from afford- 
ing him protection by a flat rule of law. 

Whatever the explanation for the harsh treatment of the bona fide purchase 
at early law may be, it is certain that with the changes in social organization 
the emphasis has shifted from protection of property interests toward considera- 
tions of commercial expediency as controlling factors in the law. Thus doc- 
trines of implied authority and estoppel, the recording acts, the Torrens Sys- 
tem, and title insurance have been developed to protect the innocent buyer and 
encourage commercial transactions. 

The same considerations of commercial expediency for the easy, secure trans- 
ferability of property would seem to operate, possibly in a less urgent way, in 
the situation considered in this note. In the case of conveyances of land it seems 
an unduly harsh treatment of the bona fide purchaser, who has purchased in re- 
liance upon the clear meaning of the words of the recorded instrument, to be 
defeated, many years after the execution of the instrument, by parol evidence 
of an individual usage which he could not possibly discover by searching the 
record. In so far as this result is allowed the purpose of the recording acts is 
defeated. In declaring an inclusive clear meaning rule the courts have empha- 
sized the intolerable hardship that would result to successors in title if parol 
evidence of an individual usage were to be admitted. 

On the other hand we are not working too great a hardship on the party 
seeking to establish an individual meaning, if the clear meaning rule is applied 
in the case of the bona fide purchaser. In the land conveyance situation he 
would almost never be a bona fide purchaser, since he would be charged with 
knowledge of the clear meaning of the recorded instrument and ordinarily he 
would be put on notice by possession of the holder under the clear meaning. 
If an heir or donee is seeking to set up an individual meaning, there is little 
hardship, since he has never enjoyed possession and has not parted with value. 


Il 


To what extent have the courts been influenced by these considerations? It 
must be admitted that neither the courts nor the writers, with the possible ex- 
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ception of Professor Williston,'’ recognize the suggested qualification explicitly. 
With the hope of determining whether this qualification is implicit in the deci- 
sions but unexpressed in the opinions, an analysis has been made of the deci- 
sions of five states, New York, California, Illinois, Massachusetts, and Wiscon- 
sin. Since the land conveyance situation presents the most convincing argu- 
ments for the adoption of the suggested qualification, the case-study has been 
limited largely to cases of deeds, wills and leases. The interpretation problems 
are, however, the same in other cases where written instruments are required, 
and in so far as the policies for protection of the bona fide purchaser are im- 
portant, the qualification should be applied in the interpretation of other types 
of written instruments. 

A case-study is complicated for several reasons. First, the line between the 
clear meaning and liberal rules is only superficially clear, for it is evident that 
the courts may declare any language to be ambiguous and so give “‘lip service” 
to the clear meaning rule while actually making a radical departure from the 
traditional standard. Secondly, in attempting to appraise the cases on their 
facts, an accurate study is difficult, since there is no standard by which the de- 
gree of ambiguity may be measured in the particular case. The dictionary is not 
adequate because of the many alternative meanings given for even the most 
common words. Furthermore a sentence or phrase is frequently involved. 

In view of the handicaps attending an accurate case-analysis the results of 
this case-study are offered hesitantly. 

1. As between immediate parties, the cases are in confusion in the applica- 
tion of the clear meaning or liberal rules, although there is a marked tendency in 
the United States toward a relaxation of the traditional ‘‘clear meaning”’ rule. 

In New York the prevailing tendency is an adherence to the clear meaning 
rule.'® Dwight v. Fancher,’® is a modern case supporting this view. The court 
refused to admit evidence offered by the attorney who drew the will that the 
testator intended to include the grandchildren of H.D. in a devise to the “‘chil- 
dren of my cousin, H.D.” In recent times this rule has been qualified by a 
tendency to say that surrounding circumstances may be shown to put the court 
in the position of the writer.” The distinction between “surrounding circum- 

173 Williston, op. cit. supra note 11, § 608. Williston tacitly approves this distinction 
when he suggests that evidence of local usage should be admissible as between immediate 


parties, but not as between parties who have relied upon the normal meaning of the instru- 
ment in the case of wills and deeds. 


18 See 37 Col. L. Rev. 842, 847, note 28 (1937); Dwight v. Fancher, 245 N.Y. 71, 156 N.E. 
186 (1927), reaffirmed in Dwight v. Dwight, 262 N.Y. 284, 186 N.E. 787 (1933); Brown v. 
Quintard, 177 N.Y. 75, 69 N.E. 225 (1903); Matter of Wells, 113 N.Y. 396, 21 N.E. 137 (1889); 
Mann v. Mann, 14 Johns. (N.Y.) 1 (1816). 

9 245 N.Y. 71, 156 N.E. 186 (1927), reaffirmed in Dwight v. Dwight, 262 N.Y. 284, 186 
N.E. 787 (1933). 

20 In Matter of Dialogue, 159 Misc. 18, 287 N.Y. Supp. 237, 240 (1936) the court declared 
the following formula: ‘“The court must first ascertain from the language employed in the 
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stances” and parol evidence is not apparent; nor is it made clear why an indi- 
vidual word-usage by the testator is not one of those “surrounding circum- 
stances.” Moreover, the courts are prone to qualify the rule further by declar- 
ing words, ordinarily well-understood, to be ambiguous." Armstrong v. Sheldon™ 
illustrates this process. The court declared the words “to my heirs in portions 
according to the laws and statutes of the state of New York, the same as if I 
died intestate” to be so ambiguous as to justify the admission of a memorandum 
naming persons the testator believed to be his heirs, for the purpose of ascer- 
taining the testator’s intention. Many cases go to the full extent of holding the 
surrounding circumstances to be always admissible.*3 The leading case for this 
view is In re Smith’s Will.*4 Evidence of the state of the testatrix’s property 
and the terms of a former will were offered on the question of whether the clause 
of a latter will, executed in Florida (“hereby revoking all former wills by me 
made’’), revoked a prior New York will. The court admitted the evidence in 
holding that the Florida will did not affect the New York will. It declared: 
“Tt is the modern rule that, ‘with the exception of direct statements of inten- 
tion, no extrinsic fact relevant to any legitimate question arising in the inter- 
pretation of writings and admissible under the general rules of evidence’ will 
be shut out.” 

California has attempted to codify the liberal rule of interpretation.**> In 
spite of an apparently clear statutory adoption of the liberal rule the courts have 
adhered tenaciously to the clear meaning rule in the majority of the cases.” 
Indeed the courts have gone even further. Since one sentence of the California 
Code of Civil Procedure?’ states, “but this section does not exclude other evi- 


will, when read in the light of circumstances surrounding the testator at the time of its execu- 
tion, what disposition of property the testator intended to make.’’ Pozzemini v. Brooks, 
118 Misc. 791, 194 N.Y. Supp. 748 (1922); Lewis v. Palmer, 167 N.Y. Supp. 1053 (Sup. Ct. 
1917); Potter v. Pike, 183 N.Y. Supp. 842 (Sup. Ct. 1920). 

* Matter of Phipps, 214 N.Y. 378, 108 N.E. 554 (1915); Ryerss v. Wheeler, 22 Wend. 
(N.Y.) 148 (1839). 

= 43 App. Div. 248, 60 N.Y. Supp. 1 (1899). 

23 In re Smith’s Will, 254 N.Y. 283, 172 N.E. 499 (1930); Dobbins v. Pratt Chuck Co., 
242 N.Y. 106, 151 N.E. 146 (1924); Matter of Neil, 238 N.Y. 138, 144 N.E. 481 (1924); In 
re Patterson’s Estate, 139 Misc. 872, 249 N.Y. Supp. 441 (1931); Jn re Shumway’s Will, 
138 Misc. 429, 246 N.Y. Supp. 178 (1930). 

4254 N.Y. 283, 172 N.E. 499 (1930). 

*s Deering’s Cal. Code of Civ. Proc. 1931, § 1861: ‘‘The terms of a writing are presumed to 
be used in their primary and general conception, but evidence is nevertheless admissible that 
they have a local, technical or otherwise peculiar signification, and were so used and understood 
in the particular instance, in which case the agreement must be construed accordingly.” 

* See 7 Calif. L. Rev. 417 (1919) and 37 Col. L. Rev. 842, 843, note 6 (1937). Holcomb 
Estate Co. v. Burke, 4 Cal. (2d) 289, 48 P. (2d) 669 (1935); Symonds v. Sherman, 219 Cal. 
249, 26 P. (2d) 293 (1933); Estate of Kelleher, 202 Cal. 124, 259 Pac. 437 (1927); Higgins v. 
California P. & A. Co., 109 Cal. 304, 41 Pac. 1087 (1895). 


27 Deering’s Cal. Code of Civ. Proc. 1931, §1856. 
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dence .. . . to explain an extrinsic ambiguity,” the courts have imported Lord 
Bacon’s obsolescent distinctions into the law.”* It has even been stated to be 
settled that parol evidence ordinarily is not admissible to cure a patent am- 
biguity.”? This cannot be said to be the present rule,3° however, and a very few 
cases have apparently adopted the liberal rule.* 

Concerning J/linois little more can be said than that the cases are in confu- 
sion, although the majority seems to apply the clear meaning rule. The IIli- 
nois formula for interpretation is (1) the cardinal rule of construction is to ascer- 
tain the testator’s intention,?3 (2) the intention is found by construing the words 
employed by the testator in the light of his circumstances and surroundings,?4 
and (3) where the clear meaning rule is applied, the courts add the qualification 
that the instrument is the only criterion of the intention of the parties, if there 
is no ambiguity in the terms used.35 Three cases illustrate the prevalent confu- 
sion in Illinois. In Abrahams v. Sanders** the court failed to declare the words 
ambiguous but held that evidence of surrounding circumstances was admissible 
to show what was intended by the words “die without definite issue.”’ Later in 
the same year the court apparently adopted the clear meaning rule in Nice v. 
Nice,3’ holding that extrinsic evidence was not admissible to explain the instru- 
ment where property was to be divided equally between parties named “mak- 
ing them all my equal heirs.”” Two years thereafter in Walker v. Walker3* the 
Illinois court strongly supported the liberal rule in holding that evidence of sur- 
roundings and circumstances at the time of executing the will was admissible 
to show what was intended by the word “heirs.” 


In this respect Massachusetts and Wisconsin may be treated together. Both 
consistently adhere to the clear meaning rule. The Massachusetts rule is fre- 


28 See note 5 supra. 

29 Hall v. Bartlett, 158 Cal. 638, 112 Pac. 176 (1910); Scott v. Woodworth, 34 Cal. App. 
400,\167 Pac. 543 (1917). See 7 Calif. L. Rev. 417, 431, note 65 (1919). 

3* Prible v. Abrahams, 88 Cal. 245, 26 Pac. 99 (1891). See 7 Calif. L. Rev. 419, 431 (1919). 

3« In Higgins v. Calif. Petroleum Co., 120 Cal. 629, 52 Pac. 1080 (1898) the court held that 
parcl evidence was admissible to show what was intended by the term “gross ton,”’ thereby 
reversing an earlier holding on this same term. Higgins v. Calif. P. & A. Co., tog Cal. 304, 
41 Pac. 1087 (1895). 

3 See 37 Col. L. Rev. 842, 847, note 28 (1937). For cases applying the clear meaning 
rule see Carlin v. Helm, 331 Ill. 213, 162 N.E. 873 (1928); Evans v. Van Meter, 320 IIl. 195, 
150 N.E. 693 (1926); McCormick v. Sanford, 318 ITl. 544, 149 N.E. 476 (1925); Crabtree v. 
Dwyer, 257 Ill. 101, 100 N.E. 510 (1912). For a selection of cases applying the liberal rule 
see La Rocque v. Martin, 344 Ill. 522, 176 N.E. 734 (1931); Boys v. Boys, 328 Ill. 47, 159 N.E. 
217 (1927); Himmel v. Himmel, 294 Ill. 557, 128 N.E. 641 (1920); Hadden v. Shoutz, rs Ill. 
581 (1854). 

33 Dahmer v. Wensler, 350 Ill. 23, 182 N.E. 799 (1932). 

34 Strickland v. Strickland, 271 Ill. 614, 111 N.E. 592 (1916). 

3s Crabtree v. Dwyer, 257 Ill. ro1, 100 N.E. 510 (1912). 

3 274 Ill. 452, 133 N.E. 737 (1916). 

37 275 Ill. 397, 114 N.E. 140 (1916). 3% 283 Ill. 11, 118 N.E. 1014 (1918). 
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quently expressed as follows: If the language is ambiguous or capable of a dou- 
ble interpretation, parol evidence of the attendant circumstances, the situation 
of the parties and the purpose of the conveyance is admissible to ascertain the 
intent of the parties in their use of words.2® One contract case, Nelson v. Ham- 
lin,*° has been discovered which seems to encroach on this rule by readily find- 
ing an ambiguity. The words “it being understood that you wish me to stay in 
my present position with the Phillips Co. pending the working out of your pres- 
ent dealings, or until conditions make it necessary to place me elsewhere”’ were 
held to be not so clear and definite as to exclude evidence of previous conversa- 
tions between the parties. 

In Wisconsin it is deemed “well settled that where a term in the written in- 
strument is ambiguous, it is proper to receive evidence to ascertain the sense in 
which the parties intended to use the term." The problem is rather how far the 
courts will expand upon this rule by declaring ordinary words to be ambiguous. 
In Jackson Milling Co. v. Chandos* evidence of circumstances surrounding the 
execution of the grant was admitted to explain the terms ‘‘2000 inches of water” 
under an eleven foot head. In other cases the courts have declared “‘vicinity’’3 
and a provision to “clear” land*4 to be ambiguous and have admitted extrinsic 
evidence to explain them. 

2. As between a bona fide purchaser and one seeking to establish a peculiar 
individual meaning, no case has been discovered, with the possible exception 
of an analogous situation in Patch v. White, in which the liberal rule has been 
applied explicitly, although in a few cases the court has gone a long way in 
declaring an ambiguity. 

As a judicial confirmation of the proposed qualification to the liberal rule, 
this result is evidence of a negative character. Even so this negative finding 
strongly tends to support the suggested distinction in those states where the 
liberal rule has secured a widespread, if not exclusive adoption. 

In New York no cases in which a bona fide purchaser is concerned have 
adopted the liberal rule expressly.“ The cases admitting parol evidence against 

39 Snider v. Deban, 249 Mass. 59, 144 N.E. 69 (1924); Dean v. Eldridge, 217 Mass. 583, 
105 N.E. 449 (1914). 

4° 258 Mass. 331, 155 N.E. 18 (1927). 

4 Firestone Tire and Rubber Co. v. Werner, 204 Wis. 306, 236 N.W. 118 (1931). 

# 82 Wis. 437, 52 N.W. 759 (1892). 

43 Burton v. Douglass, 141 Wis. 110, 123 N.W. 631 (1909). 

44 Zielica v. Wozalla, 162 Wis. 603, 156 N.W. 623 (1916). 


48 117 U.S. 210 (1886). In this case the majority allowed parol evidence to show a mistake 
fifty years after the transaction in question, and, after striking out the mistake, filled the 
gap created by the introduction of extrinsic evidence. This case is not strictly analogous since 
it involves a mistake. The arguments, however, pressed by the dissent are a strong judicial 
expression of the policies underlying the distinction under consideration. 

# Cordua v. Guggenheim, 274 N.Y. 51, 8 N.E. (2d) 274 (1937); Leland v. Hoke, 281 N.Y. 
Supp. 919 (Sup. Ct. 1935); Wright v. Wright, 118 N.Y. Supp. 994 (Sup. Ct. 1909); Van 
Nostrand v. Moore, 52 N.Y. 12 (1873). 
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the bona fide purchaser are all explained on the ground that an ambiguity is 
present. Several cases, however, stretch the traditional clear meaning rule by 
declaring ordinary words to be ambiguous.‘?7 For example in Livingston v. Ten 
Broeck** where the deed reserved a right to cut wood for buildings, and wood for 
a fence was cut, the court held the word “buildings” to be equivocal and ad- 
mitted evidence of later usage by the parties. In Kitching v. Brown* evidence 
was held to be admissible to show that “tenement house” in a restrictive cove- 
nant was not intended to include a high class apartment house. 

In California where the liberal rule is infrequently applied, the adherence to 
the clear meaning rule is unanimous if a bona fide purchaser is concerned.5° In 
Stanley v. Green’ the words “more or less one mile square of land in the place 
known as ‘Rincon de los Cameros’ commencing on the wagon road and ending 
at the point of the hill at the east” were held to be so ambiguous that evidence of 
grantor having pointed out the land was admissible. It is only surprising that 
the California court, which occasionally applies Lord Bacon’s maxims re- 
garding patent ambiguities, did not declare the deed void for uncertainty. 

In Illinois the third party cases follow the clear meaning rule generally.” 
In Dick v. Goldberg’ evidence of the advertisements and oral statements of the 
original parties was held inadmissible to explain a building restriction, which 
precluded the erection of ‘‘any building known as a flat or tenement building, 
hereby covenanting to erect thereon only a single private dwelling house, (ex- 
cepting the stable as aforesaid) for a period of 20 years.” The appellants con- 
tended that the twenty-year period was an affirmative covenant which only 


affected the latter part of the phrase. Two third party cases apparently adopt 
the liberal rule as expressed in Hadden v. Shoutz.54 However, these cases may be 
distinguished on their facts. In Piper v. Connelly%s the contract prior to the deed 
was admitted to explain what boundary was intended by “west along south 
bank.” Here, however, there was a plat on the back of the deed which the court 
considered to be incorporated into the deed. It apparently conveyed the title 
to the middle of the river. In the face of this inconsistency extrinsic evidence 


47 Kitching v. Brown, 180 N.Y. 414, 73 N.E. 241 (1905); Lytle v. Beveridge, 58 N.Y. 592 
(1874); Livingston v. Ten Broeck, 16 Johns. (N.Y.) 14 (1819); Watson v. City of New York, 
67 App. Div. 573, 73 N.Y. Supp. 1027 (1902). 

48 16 Johns. (N.Y.) 14 (18109). 

49 180 N.Y. 414, 73 N.E. 241 (1905). 

8° Dent v. Bird, 67 Cal. 652 (1885); Stanley v. Green, 12 Cal. 148 (1859); Anderson v. 
Palladine, 39 Cal. App. 256, 128 Pac. 553 (1918). 

5¢ 12 Cal. 148 (1859). 

# Wise v. Wouters, 288 II. 29, 123 N.E. 35 (1919); Roberts v. Dazey, 284 Ill. 241, 119 
N.E. 910 (1918); Coogan v. Jones, 278 Ill. 279, 115 N.E. 877 (1917); Mason v. Merrill, 129 
Ill. 503, 21 N.E. 799 (1889). 

53 295 Ill. 86, 128 N.E. 723 (1920). 

5415 Ill. 581 (1854). This was an early leading case for the liberal view. 

55 108 Ill. 646 (1884). 
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would be admitted under the clear meaning rule. The second case, Kuecken 
v. Voltz,5° held the deeds of adjoining land admissible to show whether an ease- 
ment “appurtenant” or “in gross” (personal to grantor) had been retained by 
the words “excepting and reserving therefrom 1o feet across the west end of 
said premises for an alley.” Here the court might well have declared an am- 
biguity in this respect. 

Since the Massachusetts courts apply the clear meaning rule where immediate 
parties are concerned, it is small confirmation of the suggested qualification 
that they also affirm the clear meaning rule where a bona fide purchaser is 
involved.5? The strongest support for the proposed distinction in Massachusetts 
comes by way of a dictum. In Bennett v. Newell,5* a bona fide purchaser was 
one of the parties. The court held that evidence of a conversation between the 
original parties was not admissible to explain the words of a deed granting an 
easement so long as a certain building “‘stands and remains substantially in 
its present condition,” saying, “Owners subsequent to them [original parties] 
can be affected only by the language of the deed.” 

The Wisconsin courts apply the same rule in a suit between immediate 
parties and in one in which a bona fide purchaser is interested. The clear 
meaning rule is applied,5® but it is expanded by declaring words ordinarily well- 
understood, to be ambiguous. Where a bona fide purchaser is a party Pritchard 
v. Lewis® illustrates this process. Evidence of the parties’ later usage under the 
deed was admitted to explain whether “excepting and reserving”’ certain land 
referred to a fee or merely a right of way. The court declared “sufficient am- 
biguity existed to warrant the admission of the testimony offered.”’ 

One English case has been discovered in which the dangers sought to be 
evaded by the suggested qualification have gained judicial recognition. While 
declaring a flat clear meaning rule in all cases, Tindal, C.J. in Attorney-General 
v. Shore* said: “If it were otherwise, no lawyer would be safe in advising upon 
the construction of a written instrument, nor any party, in taking under it; 
for the ablest advice might be controlled and the clearest title undermined, if, 
at some future period, parol evidence of the particular meaning which the 
party affixed to his words .... might be set up to contradict or vary the 
plain language of the instrument itself.”” It is noteworthy that the argument 
for the safety and security of conveyances is the sole reason given for the 


5% tro Il. 264 (1884). 


s7 Hirsch v. Fischer, 278 Mass. 492, 180 N.E. 230 (1932); Albiani v. United Artist’s Corp., 
269 Mass. 544, 169 N.E. 435 (1930); N.Y. Central Ry. Co. v. Central New England Ry. Co., 
264 Mass. 128, 162 N.E. 324 (1928); White v. Shippee, 216 Mass. 23, 102 N.E. 948 (1913). 

58 266 Mass. 127, 165 N.E. 27 (1929). 

59 Owens v. Hughes, 188 Wis. 215, 205 N.W. 812 (1925); Barnhardt v. Stern, 182 Wis. 


197, 196 N.W. 245 (1923); Jn re Barkhausen, 142 Wis. 292, 124 N.W. 649 (1910); Messer v. 
Oestreich, 52 Wis. 684, 10 N.W. 6 (1881). 


6° 125 Wis. 604, 104 N.W. 989 (1905). * 11 Sim. 592, 631 (1843). 
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clear meaning rule by Tindal, C.J. This argument is sound. It is believed, 
however that the clear meaning rule should be restricted to the situation in 
which a bona fide purchaser’s interests have intervened where these policies 
are actually operative. 

As previously pointed out, the suggested qualification contemplates pro- 
tection of the bona fide purchaser by a restriction on the types of parol evi- 
dence which will be admitted to explain the instrument. Three rather limited 
situations have been discovered in which the bona fide purchaser has been 
afforded protection explicitly through this device. In the law of bills and notes 
a small minority view admits parol evidence to show an individual usage of the 
words of indorsement, where the immediate parties are concerned,* but holds 
that such evidence is inadmissible after negotiation to a holder in due course.® 
Likewise where the question is whether the signing of a note was intended to be 
made in an individual capacity or as an agent, many states declare that extrinsic 
evidence may be admitted, when the controversy is one between the original 
parties to the paper, but not when the paper is in the hands of a holder in due 
course.** Under the doctrine of equitable mortgages parol evidence may be ad- 
mitted to show that a deed absolute on its face was intended as a mortgage in a 
suit between the original parties, but it is inadmissible where the interests of 
a bona fide purchaser have intervened.*s This latter situation is not strictly 
analogous to that under consideration since it is not properly a problem of inter- 
pretation. There are no words to interpret. Nevertheless it neatly illustrates 
the method of protecting the bona fide purchaser by restricting the admissibility 
of parol evidence. 

By way of summary it has been suggested that in the interpretation of wills, 
deeds, and leases all types of parol evidence should be admitted as between the 
immediate parties to the written instrument. Where a bona fide purchaser’s 
interests have intervened, parol evidence of the individual usage of the writer 
or the original parties should be excluded. Evidence of general usage clearly is 
admissible. Although the admission of evidence of local usage is a debatable 
question, it probably should be admitted on the theory that the bona fide 
purchaser is chargeable with knowledge of this usage. 


® Parol evidence is held admissible as between the immediate parties, to show the actual 
contract assumed by the regular indorser of a bill or note upon transferring the same with 
the intent to pass property therein to the indorsee, without reference to indorsement being 
in full or in blank in the following jurisdictions: Maine, Nebraska, Iowa, North Carolina 
and Ohio. See 4 A.L.R. 764, 768 (1919). 


6’ Holmes v. First Nat’l Bank, 38 Neb. 326, 56 N.W. ror (1893); True v. Bullard, 45 
Neb. 409, 63 N.W. 824 (1895); Hill v. Shields, 81 N.C. 250 (1879); Skinner v. Church, 36 
Iowa g1 (1872). 

641 Mechem, Agency § 1162 (2d ed. 1914). 

*s Walsh, Treatise on Mortgages § 7 (1934 ed.); Wilson, The Parol Evidence Rule in 


Nebraska, 4 Neb. L. Bul. 115, 152 ff. (1925); Names v. Names, 48 Neb. 701, 67 N.W. 751 
(1896). 
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The conclusion which is to be drawn regarding the suggested qualification 
of the liberal rule is that the writers, with the possible exception of Professor 
Williston, have not recognized the distinction, that in a few limited situations 
protection has been afforded to the bona fide purchaser by restricting the 
admissibility of parol evidence of an individual usage, but that the decisions 
do not recognize this qualification expressly. On the basis of the cases it is 
believed, however, that this qualification may be made since no cases have been 
found in which the liberal rule has been expressly applied in the case of a bona 
fide purchaser, while the liberal view has been followed frequently in suits 
between the immediate parties. It is urged further that the suggested qualifica- 
tion will assume an increasing importance if the liberal rule secures a more 
universal adoption. 


A DEFENSE OF NON-MANAGING DIRECTORS 


Outstanding among present day examples of the lag in legal rules behind 
changing commercial practices is the case presented by non-managing cor- 
porate directors." The rapidity with which business practices are altered, es- 
pecially the recent changes in the make-up of corporate boards, intensifies the 
conflict between law and practice. Non-managing directors, a result of the 
vast dimensions to which corporations have grown, have individually different 
and more or less limited functions and competencies. They are usually sup- 
posed to take little or no part in the general management of their corporations. 
The law, however, still sees but one type of director—one entrusted with active 
and constant supervision of all corporate officers and affairs,? and whose duty is 
sanctioned by strong and absolute civil and penal liabilities. Courts and 
authors alike have refused to recognize the existence of, or at least a justifica- 
tion for, non-managing directors.‘ A single standard of diligence and liability 
is imposed upon all.’ Thus a non-managing director is considered not as a 


* The distinction between non-managing and executive or managing directors has been 
clearly defined in Samuel, Shareholders’ Money, Append. I, §24(1) (1933). 


2 People v. Central Fish Co., 117 App. Div. 77, 79, 101 N.Y. Supp. 1108, 1109 (1907); 
Hun v. Cary, 82 N.Y. 65, 74 (1880); Dwight, Liability of Corporate Directors, 17 Yale L.J. 
33, 36 (1907); Ballantine, Corporations 359 (1927); Samuel, op. cit. supra note 1, at 141. See 
also note 5 infra. 

3 People v. Mancuso, 255 N.Y. 463, 469, 175 N.E. 177, 178 (1931); Wormser, Directors 
—Figures of Earth, 1 Brooklyn L. Rev. 28, 30, 35 (1932); Wormser, Frankenstein, Inc. 134 
(1931). See New York Penal Law 1909, §§ 667 (3)(d), 397 (for bankers specifically); Cali- 
fornia Penal Code 1872, §§ 568, 572. See also note 5 infra. 

4 People v. Mancuso, 255 N.Y. 463, 469; 175 N.E. 177, 178 (1931); Douglas, Directors 
Who Do Not Direct, 47 Harv. L. Rev. 1305 (1934); Wormser, Directors—Figures of Earth, 
1 Brooklyn L. Rev. 28, 35 (1932); Wormser, Frankenstein, Inc. 128 (1931); Dwight, op. cit. 
supra note 2, at 35. 

5 Briggs v. Spaulding, 141 U.S. 132, 147 (1820); Bowerman v. Hamner, 250 U.S. 504, 
513 (1918); Allen v. Roydhouse, 232 Fed. ro1o, 1014 (D.C. Pa. 1916); Morawetz, Corporations 
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different director, but as a bad one, forgetful of the uniform duties.° It would 
seem that the nature of his legal duties should depend upon the extent of the 
function that it is intended he perform. If those duties conform closely to his 
practical position, then more stringent enforcement may be expected from the 
courts.’? Under the present legal setup, however, where a court feels the uni- 
form legal duties too onerous for a particular non-managing director, a relaxa- 
tion of the standards to accomplish justice in his case will, as a result of a failure 
to draw the proper distinction, create precedent for a similar relaxation for all 
directors. This development may explain the surprising leniency with which 
courts often treat managing directors. (There can be a sensible harmony be- 
tween law and practice only when it is recognized that non-managing directors 
have special functions, and that their failure to participate in tasks not spe- 
cially assigned to them is not neglect of duty but precisely what is expected of 
them. ) 

Authors usually enumerate three types of non-managing directors: the ad- 
viser, the business-connection, and the so-called “‘shirt-front director.’”’* Only 
the first two can be justified as truly beneficial to a corporation; the latter has 
no real function. Directors of the adviser type are persons of particular per- 
sonal ability, such as engineers, economists, and attorneys.’ Business-connec- 
tion directors are representatives of a corporation’s carrier, its banker, its cus- 
tomers, and the like. A large modern corporation can hardly be without the 
constant active collaboration of a staff of highly qualified advisers and of 


§ 552 (2d ed. 1886); Cook, Corporations § 703 (4th ed. 1898); Thompson, Corporations § 1378 
(1895). 

This attitude is especially clear, when the standard of care required is defined as that which 
the directors use in their own affairs. See People v. Mancuso, 255 N.Y. 463, 469, 175 N.E. 
177, 178 (1931); In re Brazilian Rubber Plantations & Estates, Ltd., [1911] Ch. D. 425; 
Wormser, Directors—Figures of Earth, 1 Brooklyn L. Rev. 28, 31 (1932); Wormser, Franken- 
stein, Inc. 125, 134 (1931). 


6 Whitfield v. Kern, 120 N.J. Eq. 115, 125, 184 Atl. 333, 339 (1936); Dwight, of. cit. 
supra note 2, at 33; Wormser, Directors—Figures of Earth, 1 Brooklyn L. Rev., 28, 35 
(1932). 

Exemplary of this attitude is the identification of non-managing directors with ‘‘financial 
gigolos’”’ and non-active directors. See Samuel, op. cit. supra note 1, at 112, 118, 140. 


7 Wieland, Zu dem Gesetzentwurf zur Revision des Schweizerischen Aktienrechts, in 
Zeitschrift fiir Auslindisches und Internationales Privatrecht (1929) pp. 82, 85. 

This might be achieved by a shift in the burden of proof to directors, requiring each to show 
that he did not neglect his duties. See Douglas, op. cit. supra note 4, at 1327; Dwight, op. 
cit. supra note 2, at 40; Bericht des Vorsitzenden des Ausschusses fiir Aktienrecht der Akademie 
fiir Deutsches Recht, in Zeitschrift der Akademie fiir Deutsches Recht (1934) 33, (1935) 
254. This is the German law. German Corporation Act of Feb. 4, 1937 §§ 84(2), 90. 


§ Samuel, op. cit. supra note 1, at 118, 120. 


9 The very special problem of the investment banker is not herein discussed. See Brandeis, 
Other Peoples’ Money (1933). 
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representatives of its business associates.’? The good will created by these con- 
nections cannot be ignored. These directors keep before the eyes of the man- 
agers a miniature picture of the economic world in which the corporation lives; 
the conference room of the board restores to the managing directors that per- 
spective which is so easily obstructed by the narrow walls of the plant’s office." 

The legal reaction toward the presence of these men, however, is almost 
unanimously unfavorable in this country." Those who stand up vigorously 
against it seem to be motivated mainly by the narrow conception of directors 
as general managers; thus non-managing directors are excluded a priori. But 
even those who accept the value of their collaboration adhere to the traditional 
definition,’ and ask that all non-managers be either deprived of their votes or 
relegated to a sort of advisory board with no power whatsoever.'4 The reason 
for such a desire is more than the mechanical proposition that “the duty of a 
director is to direct.”*5 It is the fear that these men have not the same interests 
as the managing directors, but will prefer the interests of themselves or of some 
other corporation which they may represent."® The proposals urged by such 
directors, however, may actually be advantageous to the corporation, and the 
variety of interest among the non-managing directors may serve as a real 
counterbalance for a domineering management. 

It seems advisable, too, that the non-managers be voting members of the 
board. It must be feared that the traditional “‘goldpiece” would not be suffi- 
cient to induce advisers and business-connections to enter a corporation only 
to be relegated to a position of impotence. More important, the non-managing 
directors are a power with which to be reckoned, if they have votes."? Their 
real supervision, or its potentiality, over the managing directors would pre- 
vent the managers from becoming too independent and careless in their poli- 
cies. The main benefit of advisers, as compared with technical employees, lies 


© “One of the best assets of a corporation is the advice and assistance of men of business 
experience and large business connections upon its board.’”” Kavanaugh v. Gould, 147 App. 
Div. 281, 289, 131 N.Y. Supp. 1059, 1065 (1911). See also Berle and Means, The Modern 
Corporation and Private Property 231, note 15 (1934); Rathenau, Vom Aktienwesen 16, 17 
(21st ed. 1922). See also Report of the English Company Law Amendment (Wilfred Greene) 
Committee (1926) No. 46. 

™ See Douglas, op. cit. supra note 4, at 1313-14. 


™ A more favorable view is attempted in Stevens, Corporations 590-91 (1936), and on a 
very special basis in Douglas, op. cit. supra note 4, at 1312-14. 
"3 Wormser, Frankenstein, Inc. 136 (1931). 


4 Douglas, op. cit. supra note 4, at 1305; Wormser, op. cit. supra note 13; Samuel, op. 
. Supra note 1, at 124. 


=. 
~ 


c 


"8 See People v. Central Fish Co., 117 App. Div. 77, 79, tor N.Y. Supp. 1108, 9 (1907). 
© See Samuel, of. cit. supra note 1, at 171. 


"7 Rathenau, op. cit. supra note 10, at 15; Douglas, op. cit. supra note 4, at 1307, 1312- 
1314. Zeitschrift der Akademie fiir deutsches Recht (1934), op. cit. supra note 7, at 30. 
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in their independence of the management."® This independence would dis- 
appear, even if sufficiently high salaries were paid, for it must be feared that 
the managing directors would ignore the very existence of those who had no 
power to make themselves heard. One might still suggest that non-managing 
directors, even without votes, may exert influence if they have strong enough 
personalities. That, however, would create power without responsibility. If, to 
remedy this, it is suggested to impose responsibility proportionate to the in- 
fluence exerted,’® the suggestion comes back to the original proposal of a parti- 
tion of the board, into managing and non-managing directors.” 

The main consequence of a recognition of the distinction that exists would 
be a complete reorientation of directors’ duties and liabilities. The changes, of 
course, should concern only the care and diligence required of them. Fiduciary 
disqualifications and liability for intentional acts must remain unchanged, the 
same for all directors. But for directors whose duties are individually different, 
and relating to certain specified corporate activites only, there would be no 
general duty to collaborate on all matters. Each non-managing director would 
be held only for neglect of that for which he was appointed and for active inter- 
vention in acts which are outside his competence." The legal position of non- 
managing directors would then correspond to their position in fact.” 

Precedent in America, drawing any distinction between managing and non- 
managing directors is, however, singularly lacking. In one Rhode Island case,?3 
a new trial was granted after a directed verdict against a director who was also 
treasurer, upon a showing that it was well-known that his function was wholly 


*8 Douglas, op. cit. supra note 4, at 1314; Zeitschrift der Akademie fiir Deutsches Recht 
(1934), op. cit. supra note 7, at 30. 


19 Douglas, op. cit. supra note 4, at 1313. 


2° The German law goes still further and provides for two wholly separate boards. German 
Corp. Act of Feb. 4, 1937. The non-managing directors, elected by the shareholders (§ 87), 
form a board of supervision and elect from outside their membership the board of manage- 
ment which remains responsible toward them (§ 75). Thus they have even more than equality 
of power. 

* But he should not be allowed to restrict his activity to mere attendance at board meetings 
involving his particular field, as has been suggested in Dovey v. Cary, [1901] A.C. 477, 492; 
In re City Equitable Fire Ins. Co., [1925] Ch. 407, 429. See Samuel, of. cit. supra note 1, 
at 129; Zeitschrift: der Akademie fiir Deutsches Recht (1934) op. cit. supra note 7, at 254; 
Evidence given before the English Company Law Amendment Committee (Wilfred Greene) 
(1926), Question no. 1239. 


™ See Zeitschrift der Akademie fiir Deutsches Recht (1934), op. cit. supra note 7, at 209. 


23 Conaty v. Torghen, 46 R. I. 447, 453, 128 Atl. 338, 341 (1925). See Kavanaugh v. Gould, 
147 App. Div. 281, 291, 131 N.Y. Supp. 1059, 1066 (1911), where this distinction as to “both 
... duty and liability” was based on an express provision in the by-laws that an executive 
committee be nominated by the board of directors. This provision was authorized by § 42 
of the Banking Laws, Cons. Laws N.Y. 1909, c. 2. See also Wheeler v. Aiken County Loan 
& Savings Bank, 75 Fed. 781, 787 (C.C.S.C. 1896); note 12 supra. 





672 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ministerial. The court said that an officer or director “is liable for want of 
reasonable care giving due consideration to the nature of the corporate busi- 
ness, his own particular duties and the time, place, and circumstances in which he is 
expected to perform them.”*4 Another distinction, admitted by a few courts, is 
founded upon the remuneration received by the different directors.** Although 
this may help to distinguish managing from non-managing directors, it is of 
little aid in differentiating among the non-managing directors themselves. 
Some courts beg the question by saying that directors undertake to have “full 
competence.” Other courts hold directors liable only for so much skill as 
they declared to possess,’’? thus accepting as a sufficient excuse the fact that 
the shareholders knew he was not fully competent when appointed. The de- 
cisive factor, however, should not be the degree of competency, but rather the 
fields in which it is necessary that he be competent. If it is assumed that the 
situation is one in which he was intended to act, a knowledge on the part of 
shareholders that he was incompetent should not excuse him.”* One line of 
cases refused to hold liable non-resident directors for failure to attend meet- 
ings,?? but today the non-residence is generally viewed as rather clear evidence 
of negligence.*° The latter view is in full accord with the current failure to draw 
any distinctions among directors. The former may well have been based on 
the idea that the director should not be held liable for a failure to do that 
which no one intended that he should. In any event, these attempts by a few 
courts toward differentiating among directors fall short of establishing a genu- 
inely flexible standard. 


It is not a change in the degree of care required that is needed, but rather 
a correlation of the activities to which the present standards™ of care should 
be applied with the expectation of the persons involved. Any change from the 
fixed law2* on that point could best be made by statute. The English Com- 


24 Conaty v. Torghen, 46 R.I. 447, 453, 128 Atl. 338, 341 (1925) (italics added). 

25 Jones v. Johnson, 86 Ky. 530, 543, 6 S.W. 582, 585 (1888); First State Bank of Norton- 
ville v. Morton, 146 Ky. 287, 294, 142 S.W. 694, 697 (1912); Dunn v. Kyle, 77 Ky. 134, 142 
(1878); Boulicault v. Oriel Glass Co., 283 Mo. 237, 250, 223 S.W. 423, 426 (1920); Spellman, 
Corporate Directors 536 (1931). Contra: Charitable Corp. v. Sutton, 2 Atk. 400, 405 (1742). 

* Warren v. Robison, 19 Utah 289, 300, 57 Pac. 287, 290 (1899); Hun v. Cary, 82 N.Y. 
65, 74 (1880). 

27 Dunn v. Kyle, 77 Ky. 134, 138 (1879); Story, Bailments § 1820 (8th ed. 1870). 

28 Dwight, op. cit. supra note 2, at 33. Wormser, op. cit. supra note 13, at 128. 

#9 Wallach v. Billings, 277 Ill. 218, 234, 115 N.E. 382, 388 (1917); noted in 12 Ill. L. Rev. 
256 (1917). 

3° Bowerman v. Hamner, 250 U.S. 504, 514 (1919); Dwight, op. cit. supra note 2, at 39. 

3 See Allen v. Roydhouse, 232 Fed. 1ro1o, 1014 (D.C. Pa. 1916). 

3 Leterman v. Pink, 294 App. Div. 164, 169, 291 N.Y. Supp. 249, 254 (1936); People v. 


Central Fish Co., 117 App. Div. 77, 79, 101 N.Y. Supp. 1108, 1109 (1907); Ballantine, op. 
cit. supra note 2, at 359. 
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panies Act of 19293 seems to be an excellent example. No differentiations in 
the English board have been spelled out,34 but the courts have power to exempt 
from liability any director who can show “that he has acted honestly and 
reasonably and that having regard to all the circumstances of the case, in- 
cluding those connected with his appointment, he ought to be fairly excused from 
the negligence.”35 This solution, it was explained, is required to “meet the 
case of a director who has been appointed because of his special knowledge 
for a special purpose and not to direct the business of the Company generally.” 
Similar notions have been employed in so many other countries that the dis- 
tinction between managing and non-managing directors as here described, with 
its consequences on their different duties and liabilities, may be considered as 
being, under one form or another, the general rule of European legal system.*” 

Following in particular the English statute, it would seem best that the 
law merely formulate the principle, and leave its application in the individual 
case to the courts, for detailed legislative rules fixing the liability of each pos- 
sible type of non-managing director would be extremely difficult to establish 
and even more delicate to apply. Courts have always made this type of in- 
quiry, for they have taken into account in each case the nature of the corpora- 
tion, its business, the act complained of, and the like.** It should not, there- 
fore, be too difficult for the inquiry to be extended to the individual position 
of the accused director himself. Here, of course, lie the main practical difficul- 
ties of the proposed system; it will not always be simple to ascertain the func- 
tions of a director and to determine whether the act was a part of them. But 


it is not believed that these difficulties are too great. The main factor of de- 
termination must be the conditions attendant upon the appointment of the 
director. In fact practically every non-managing director enters his office on 
definite understandings concerning his fitness and his functions.’ These under- 
standings can be shown by various factors: his background, his qualifications, 
his function in other enterprises, actual work done by him previously in the 
corporation in question, and the function of the director who preceded him. 


33 1g and 20 Geo. V, c.23. 

34 Id. §$§ 130 et seq. 

38 Id. § 372(1) (italics added). 

3© Report of the English Company Law Amendment (Wilfred Greene) Committee (1926), 
No. 47. 

37 Although the accomplishment of the distinction is universal, the methods used are not 
uniform, but vary from the rigid German division at one extreme (note 21-23 supra) to the 
highly flexible English system at the other (notes 34-37 supra). For a detailed comparative 
analysis of the foreign methods, see Hallstein, Die Aktienrechte der Gegenwart (1931). 

38 See Briggs v. Spaulding, 141 U.S. 132, 147 (1890); Conaty v. Torghen, 46 R.I. 447, 
453, 128 Atl. 338, 341 (1925); Morawetz, op. cit. supra note 5, § 552. 


39 See: Report of the English Company Law Amendment (Wilfred Greene) Committee 
(1926), No. 47; Rathenau, op. cit. supra note 10, at 17. 
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It is conceivable that as to each non-managing director a statement should 
be published upon his appointment and included in all prospectuses and reports 
setting forth the function which he is to serve.‘ This statement would prove 
useful to the courts and would operate as notice to the public which might 
otherwise suppose that the director was intended to direct, supervise, and 
control in general.# 

With the English Act as an example and its successful operation” for en- 
couragement, it would seem that a similar change in this country to achieve 
consistency between law and practice merits serious consideration. 


4° A similar notion has been suggested. Samuel, of. cit. supra note 1, at 140-41. 


4 This danger of misplaced reliance has been one of the main arguments of the opponents 
of the differentiation. See Samuel, op. cit. supra note 1, at 124. 


# Professor Douglas calls this system ‘‘extremely useful in many connections.’’ Douglas, 
op. cit. supra note 4, at 1328, note 63. 
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Constitutional Law—Freedom of the Press—Validity of Municipal Ordinance Regu- 
lating Distribution of Printed Matter—[Federal].—A person distributing religious 
tracts was convicted for violation of a city ordinance prohibiting the distribution of 
“circulars, handbooks, advertising, or literature of any kind’”’ without the permit of 
the city manager. On appeal from the Georgia Court of Appeals' to the United States 
Supreme Court, held, this ordinance was unconstitutional on its face, in that it impairs 
freedom of the press in violation of the fourteenth amendment. Lovell v. City of Griffin? 

In cases involving ordinances of this kind the problem is to reach a compromise be- 
tween the exercise of individual rights and liberties on the one hand and the use of the 
police power of the state on the other. The individual rights here concerned constitute 
a particular phase of the constitutional rights of free speech and press, while the state 
desires to maintain order in streets and other public places. 

The common municipal ordinances regulating distribution of handbills and other 
printed matter may be classified as follows: (1) those prohibiting any distribution of 
any type of literature; (2) those affecting the manner of circulating; (3) those affecting 
the distribution of certain kinds of publications. 

Ordinances of the first type have been upheld by some state courts as within the 
valid police power of the municipalities enacting them for the protection of public 
health and safety ;3 but other courts have objected to them as being an unreasonable 
deprivation of liberty not warranted by the ends they seek to promote.‘ In some cases 
the broad language of the regulation has been limited by interpretation to fall within 
the second or third class.s It is the sweeping prohibitive character of this type of 
ordinance that the court attacks in the principal case: ‘“‘Whatever the motive which 
induced its adoption, its character is such that it strikes at the very foundation of the 
freedom of the press by subjecting it to license and censorship.’’ 

The opinion in the instant case implies that ordinances of the second or third type 
would be upheld if restricted in their application with respect to time and place or if 


* Lovell v. City of Griffin, 55 Ga.App. 609, 191 S.E. 152 (1937). 

2 58 S.Ct. 666 (1938). 

3 In re Anderson, 69 Neb. 686, 689, 96 N.W. 149, 150 (1903) (“‘A police regulation ob- 
viously intended as such, and not operating unreasonably beyond the occasion of its enact- 
ment, is not invalid simply because it may affect incidentally the exercise of some right 
guaranteed by the Constitution.’”’); Milwaukee v. Kassen, 203 Wis. 383, 234 N.W. 352 (1931) 
(“It is the form of the matter distributed rather than its printed contents that is to govern.”’); 
Dziatkiewicz v. Maplewood, 115 N.J.L. 37, 178 Atl. 205 (1935). 

4 People v. Armstrong, 73 Mich. 288, 41 N.W. 275 (1889); City of Chicago v. Schultz, 341 
Ill. 208, 173 N.E. 276 (1930). 

5 Coughlin v. Sullivan, 100 N.J.L. 42, 126 Atl. 177 (1924) (ordinance held to apply only to 
advertising, not to pamphlets containing matter of public interest, in this case criticism of the 
city administration); People ¥. Johnson, 117 Misc. 133, 191 N.Y.Supp. 750 (1921). 

6 P. 669. 
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they were limited to prohibition of means of circulation which may be regarded as 
inconsistent with the maintenance of public order, or contained other restrictions of 
this kind.? The question of permissible restrictions has sometimes been raised by 
other courts when interpreting ordinances of the second or third type. In a recent 
New York decision an ordinance was held reasonable which required a license of 
everyone engaged in “the business of bill posting and distributing.’”’ It was held that 
under such an ordinance only the business of bill posting could be licensed, while 
sporadic acts of distributing circulars would not fall under its provisions.* Other de- 
cisions have upheld ordinances which prohibited throwing of printed matter on 
porches, into yards, alleys, or sticking them on automobiles since such a way of dis- 
tribution was likely to litter streets.® 

Within the third type those ordinances are most frequent which prohibit the dis- 
tribution of advertising matter only,'® sometimes expressly excepting newspapers and 
publications printing news of general nature." The value of such a distinction is open 
to doubt. What is news of general nature as compared with advertising matter? Is 
the announcement of a political meeting matter of general nature? A New Jersey 
court held it was advertising matter only. In a recent Massachusetts decision pam- 
phlets advocating a labor union were held advertising matter." On the other hand, a 
Michigan court held that an ordinance was not reasonable if it included in its prohi- 
bition the circulating of ‘‘an invitation to a moral and Christian assembly of people 
gathered together for the public good.”’4 

The instant case holding that handbills merit the same protection as newspapers is 
of practical importance to minority groups which might otherwise be materially 
hampered in advocating their doctrines."s The language of many municipal ordinances 


7*The ordinance is not limited to ‘literature’ that is obscene or offensive to public morals 
or that advocates unlawful conduct The ordinance is comprehensive with regard to the 
method of distribution. . .. . There is thus no restriction in its application with respect to 
time or place. It is not limited to ways which might be regarded as inconsistent with the 
maintenance of public order, or as involving disorderly conduct, the molestation of the in- 
habitants or the misuse or littering of the streets.’’ P. 668. 


§ City of Rochester v. Parr, 1 N.Y.Supp.(2d) 771 (City Ct. 1937). 
° Philadelphia v. Brabender, 201 Pa. 574, 51 Atl. 374 (1902); Sieroty v. City of Huntington 
Pk., 211 Cal.App. 377, 295 Pac. 564 (1931); San Francisco Shopping News Co. v. South San 


Francisco, 69 F.(2d) 879 (C.C.A. gth 1934); Goldblatt Bros. v. East Chicago, 6 N.E.(2d) 331 
(Ind. 1937); Allen v. McGovern, 12 N.J.Misc. 12, 169 Atl. 345 (1933). 


% Wettengel v. Denver, 20 Colo. 552, 39 Pac. 343 (1895); Almassi v. City of Newark, 
8 N.J.Misc. 420, 150 Atl. 217 (1930); Commonwealth v. Kimball, 13 N.E.(2d) 18 (Mass. 
1938). 


* People v. St. John, 108 Cal.App. 279, 288 Pac. 53 (1930); Sieroty v. City of Huntington 
Pk., 211 Cal.App. 377, 295 Pac. 564 (1931). 


2 Almassi v. City of Newark, 8 N.J.Misc. 420, 150 Atl. 217 (1930) (handbills announcing 
mass meeting of the Communist party). 


"3 Commonwealth v. Kimball, 13 N.E.(2d) 18 (Mass. 1938). 
4 People v. Armstrong, 73 Mich. 288, 41 N.W. 275 (1889). 


*s For comment see Time, p. 16 (April 11, 1938); Nation, p. 398 (April 9, 1938); New 
York Times, p. 1 (March 29, 1938). 
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will no doubt need revision in the light of this opinion.” Interpretations such as those 
mentioned above"? by the Massachusetts and New Jersey courts including labor and 
political propaganda as advertising would seem contrary to the spirit of this opinion, 
as well as to the general principle indicated by a line of recent Supreme Court de- 
cisions stressing the importance of protection of civil rights and liberties."® 


Constitutional Law—Jurisdiction over Land Owned by the United States—P.W.A. 
Housing—{Federal].—A contractor, erecting, under contract with the United States, 
a low-cost housing and slum-clearance project on land acquired by the United States 
for such purposes, was criminally prosecuted for failure to comply with municipal 
ordinances in relation to building permits and building inspections. Held, the con- 
tractor was not amenable to such ordinances, despite the Act of Congress of June 20, 
1936' which provided that the the acquisition of land for housing projects “‘shall not 
be held to deprive any state or political subdivision thereof of its civil and criminal 
jurisdiction in and over such property, or? to impair the civil rights under the local 
law of the tenants or inhabitants on such property; and insofar as any such jurisdic- 
tion has been taken away from any such state or subdivision, or any such rights have 
been impaired, jurisdiction over any such property is hereby ceded back to such state 
or subdivision.”’ City of Oklahoma City v. Sanders.3 

The analysis of federal jurisdiction over land owned by the United States is con- 
tingent upon the type of ownership and the manner of acquisition of such land. The 
federal government may own land in much the same manner as a private owner, or 
as a sovereign for purposes connected with its governmental functions.‘ 

If the ownership is merely of a proprietary nature the state has general govern- 
mental control over the property,5 although it may not exercise eminent domain over® 
or tax such lands.? Moreover, the United States may pass legislation protecting its 


6 A recent decision upholding a Milwaukee ordinance has been attacked on the basis of 
the principal case. An appeal to the Wisconsin Supreme Court is now pending. Chicago 
Tribune, May 3, 1938, p. 7. 

7 See notes 12 and 13 supra. 


*® Powell v. Alabama, 287 U.S. 45 (1932); Mooney v. Holohan, 294 U.S. 103 (1935); 
Brown v. Mississippi, 297 U.S. 278 (1936); Grosjean v. American Press Co., 297 U.S. 233 
(1936); De Jonge v. Oregon, 299 U.S. 353 (1937); Herndon v. Lowry, 301 U.S. 242 (1937). 

* 49 Stat. 2026 (1936), 40 U.S.C.A. §421 (Supp. 1937). 

? Italics added. 

3 394 F. (2d) 323 (C.C.A. roth 1938). 

4 Willis, Constitutional Law 258-259 (1936); 1 Willoughby, On the Constitution §251 


(2d ed. 1929); 2 Story, On the Constitution c. XXIII (sth ed. 1891); 24 Calif. L. Rev. 573 
(1936). 


$ 24 Calif. L. Rev. 573 (1936). 
® Utah Power and Light Co. v. United States, 243 U.S. 389 (1916). 
7 Van Brocklin v. Tennessee, 117 U.S. 151 (1885); see also Surplus Trading Co. v. Cook, 


281 U.S. 647 (1929); nor may a state tax any of the products which the federal government 


may have given a license to extract from such land, Willis, Constitutional Law 258 (1936) 
and cases therein cited. 
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ownership.* Nor may a state interfere with any federal governmental use of the 
land,® although it may have jurisdiction over land for other purposes. If, however, 
the United States has acquired the land under the provisions of Article 1 §8 (17) of 
the Constitution’® with consent of the state, the federal government has exclusive 
jurisdiction, both for the purposes of legislation and the exercise of judicial authority." 
Likewise when the state has formally ceded jurisdiction, federal jurisdiction over the 
land becomes exclusive.’? Since cession is a matter of consent or grant, however, the 
state can make any terms or reservations it desires. Courts have indicated that such 
reservations must not be inconsistent and must not interfere with the governmental 
purpose for which the land was obtained." If a state can make reservations not in- 
consistent with the federal purpose, a fortiori, the federal government should be able 
to cede back to the state any such jurisdiction as would not interfere with the federal 
government’s own purpose. An attempt by the state to enforce its own laws possibly 
would indicate an acceptance of such cession from the federal government. There 
would be no unconstitutional delegation of powers as long as the jurisdiction ceded 
back to the state consists of well recognized state functions. 

In the instant case, however, the court interpreted the cession back of jurisdiction 
by the federal government as not conferring upon the municipality any right to 
enforce building ordinances but as merely guaranteeing to prospective tenants their 
civil rights and rights of suffrage within the state."* But a natural interpretation and 


® Cornfield v. United States, 16 U.S. 518 (1896); United States v. Hunt, 19 F. (2d) 634 
(D.C. Ariz. 1927). 


* See Fort Leavenworth R.R. Co. v. Lowe, 114 U.S. 525, 539 (1884). 


1 “Congress shall have power to exercise exclusive legislation in all cases whatsoever over 
such district not exceeding 10 miles square as may by cession of particular states and the 
acceptance of Congress become the seat of the government of the United States and to exer- 
cise like authority over all places purchased by the consent of the legislature of the state in 
which the same shall be for the erection of forts, magazines, arsenals, dock yards, and other 
needful buildings.” 


1 Willis, Constitutional Law 260 (1936); United States v. Cornell, 2 Mason (Federal) 60, 64 
(C.C.R.L. 1819). 


™ Normally such jurisdiction continues as long as the United States owns the land. The 
Oklahoma statute ceding exclusive jurisdiction to the federal government is typical of that 
found in other states: ‘Exclusive jurisdiction in and over any lands so acquired by the 
United States shall be, and the same is hereby ceded to the United States for all purposes except 
the service upon such sites of all civil and criminal process of the state; but the jurisdiction so 
ceded shall continue no longer than the United States owns the lands.’’ Okla. Rev. Stat. 
1931 §10054; Arlington Hotel Co. v. Fant, 278 U.S. 439 (1928). 


13 Fort Leavenworth R.R. Co. v. Lowe, 114 U.S. 525 (1884); Palmer v. Barrett, 162 U.S. 
399 (1895). But it would seem that the state should be able to make any reservations it de- 
sires, allowing the federal government to accept or not, compare the problem presented by 
Sterns v. Minnesota, 179 U.S. 223 (1900). 


™ The court based such interpretations largely upon the report of the Ways and Means 
Committee of the House, which, claimed the court, placed its entire emphasis upon such 
purpose. “‘It is thought advisable to remove doubts and hesitation arising because of such 
contentions (that the federal government has exclusive jurisdiction) by waiving exclusive 
jurisdiction by the United States insofar as it may arise by reason of ownership by the United 





RECENT CASES 679 


construction of the language of the statute would seem to place as much emphasis 
upon the one purpose as upon the other.'s This is especially true in light of the use of 
the conjunctive “or.”” Moreover, accompanying sections providing for service pay- 
ments apparently indicate that it was intended that the municipality should take 
over all functions consonant with the operation of the premises. 

It is difficult to comprehend in what manner a requiring of a building permit, which 
is tantamount to inspection of the plan to see that it conforms with the general needs 
of that section of the community, or the requirement of inspection of the actual build- 
ing could interfere with the governmental use. Municipal enforcement of a zoning 
ordinance requiring structures of a type incompatible with a low-cost housing project 
might be construed as obstructing the federal use and be denied but mere inspection 
would not forestall achievement of the ultimate purpose. One performing federal 
duties is not completely immune from all state control." The question is entirely one 
of degree. In Cummings v. City of Chicago,*’ it was decided that a municipal ordinance 
requiring a permit prior to the construction of docks or similar structures did not 
conflict with the federal control of the watercourse and adjacent banks. 


Constitutional Law—Tax Immunity of State Governmental Agencies—{F ederal].— 
The state of Wyoming leased school lands to a private oil and gas company which sub- 
sequently executed a declaration of trust purporting to hold an undivided one half 
interest in the lease and the proceeds to be realized therefrom for the benefit of another 
corporation. The federal government sought to levy a tax upon the income of the 
beneficiary of the trust. Held, the tax upon the profits of the beneficiary derived under 
its lease from the state constituted no direct and substantial interference with the 
functions of the state of Wyoming. Gillepsie v. Oklahoma’ and Burnet v. Coronado Oil 
Co.? are expressly overruled. Helvering v. Mountain Producers Corporation.3 

This case is significant because of the President’s recent proposal abolishing federal 
tax exemptions on state and federal securities and on incomes of state and federal 
employees.‘ It is also important because it enables an evaluation to be made of the 
principle of stare decisis in constitutional law. It represents at least the second time 


States of the sites of such projects. Otherwise doubts as to the rights of tenants to vote, to 
send children to local schools and to exercise other civil rights under the local laws might keep 
prospective tenants from taking advantage of such projects.’? House Report 2660. That such 
rights of suffrage may be guaranteed see Renner v. Bennett, 21 Ohio St. 431 (1871); State 
ex rel. v. Board, 153 Ind. 302, 54 N.E. 809 (1899). 


15 49 Stat. 2026 (1936), 40 U.S.C.A. §§422, 423 (Supp. 1937). 


6 First Nat’l Bank of Louisville v. Commonwealth of Ky., 9 Wall. (U.S.) 353 (1870); Com- 
monwealth v. Closson, 229 Mass. 329, 118 N.E. 653 (1918). 


7 188 U.S. 410 (1902). See the cases therein cited relative to municipal control of bridges 
spanning navigable waters. 


* 257 U.S. 501 (1922) (where Oklahoma was denied the right to tax income from a sale of 
an interest in a lease of Indian lands). 


2 285 U.S. 393 (1932) (prohibiting federal taxation of income of a private oil company 
which leased school lands from the state of Oklahoma). 


358 S. Ct. 623 (1938). 4 Chicago Daily News, p. 1 (April 25, 1938). 
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that the United States Supreme Court has expressly overruled itself in this particular 
field of taxation.’ 

Difficulty in appreciating the function to be served by the doctrine of stare decisis 
accounts in no small measure for the confusion that reigns especially in the field of con- 
stitutional law. Keen appreciation of this fact was expressed by Justice Brandeis in his 
dissent to Burnet v. Coronado Oil Co., wherein he said, “In cases involving constitu- 
tional issues of the character discussed, this Court must, in order to reach sound con- 
clusions, feel free to bring its opinions into agreement with experience and with facts 
newly ascertained, so that its judicial authority may .. . . depend altogether on the 
force of the reasoning by which it is supported.’ But the Supreme Court has pro- 
ceeded to interpret and apply the doctrine of McCulloch v. Maryland to mean that any 
tax upon a governmental agency is invalid per se,? without apparently making an 
inquiry into the political background of Chief Justice Marshall’s opinion. This seems 
peculiar especially since it is common knowledge that a strong federal government 
was Marshall’s aim. The counterpart of the McCulloch case and a milestone on the 
road of confusion was Collector v. Day* which prohibited federal taxation of state em- 
ployees’ incomes. In Collector v. Day, the Court regarded state immunity from federal 
taxation as a corollary of the McCulloch case. The state and federal government were 
equal in that each was supreme within its sphere and so each was immune from the 
taxing power of the other. But when Chief Justice Marshall spoke of supremacy he 
did not merely mean to reiterate that the federal government was supreme within its 
sphere. He emphasized the federal nature of our governmental structure to justify 
his refusal to allow a part to govern the whole. In this sense, the national govern- 
ment was supreme, and from this it does not necessarily follow that because a state 
cannot tax the federal government, the latter cannot tax a state government. 

The years following Collector v. Day witnessed the steady extension of tax immunity 
as a result of the doctrine that taxation of a governmental agency was bad per se.? But 
there also developed the theory that a non-discriminatory tax which does not impair 


5 In Fox Film v. Doyal, 286 U.S. 123 (1932) the court upheld a state tax upon gross re- 
ceipts from royalties earned under federal copyright law, and in doing so overruled Long v. 
Rockwood, 277 U.S. 142 (1928). 

6 285 U.S. 393, 412 (1932). See Sharp, Movement in Supreme Court Adjudication, 46 Harv. 
L. Rev. 361, 636 (1933). 

717 U.S. 315 (1819) (prohibiting the state of Maryland from levying a tax on notes of the 
Bank of the United States). 


S11 Wall. (U.S.) 113 (1871) (where a federal tax on income of a state judge was held 
invalid). 

° Pollock v. Farmers’ Loan and Trust Co., 157 U.S. 429 (1895) (holding invalid a federal 
income tax on state and municipal bonds); Farmers’ and Mechanics’ Savings Bank v. Minne- 
sota, 232 U.S. 516 (1914) (holding a state tax on bonds of a territory of the United States invalid 
since no tax could ever be levied upon an instrumentality of the federal government); Indian 
Territory Illuminating Oil Co. v. Oklahoma, 240 U.S. 522 (1916) (where a state tax upon 
capital stock of a private corporation leasing Indian lands was held unconstitutional); Pan- 
handle Oil Co. v. Knox, 277 U.S. 218 (1927) (state tax on sale of gasoline to United States 
coast guard fleet held invalid); Indian Motor Cycle Co. v. United States, 283 U.S. 570 (1930) 
(federal excise tax on sale of motorcycles to a Massachusetts town prohibited); Brush v. 
Comm’r, 300 U.S. 352 (1937) (income of an employee of municipal waterworks held exempt 
from federal taxation). 
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operating efficiency is unobjectionable.*° In addition the sixteenth amendment 
authorized Congress “to lay and collect taxes on incomes, from whatever source 
derived.” It is this amendment and recent cases" which serve as the basis for the 
President’s message. However, even though the sixteenth amendment may justify a 
direct tax upon a government agency,” it could not serve as the basis for a tax which 
would cripple state governments."3 

The rationale of a non-discriminatory tax not impairing governmental operating 
efficiency, although, by far, more desirable than that of Collector v. Day is not free from 
difficulty. When a tax impairs operating efficiency is not easily ascertained. Thus, 
Justice Holmes who wrote the opinion in the Gillepsie case,'* which was expressly 
overruled by the instant decision dissented in the Panhandle Oil case.s A growing 
awareness of necessity for thorough understanding of economic as well as legal factors 
has been accelerated by this type of litigation. 

To what extent abolition of federal tax immunity will benefit the federal govern- 
ment appears to be highly questionable.” In 1922 estimates of the annual loss of fed- 
eral revenue ranged from $100,000,000 to $300,000,000."* There also seems to be 
conflict concerning the effect of tax immunity on state and municipal expenditures, 
and a resulting disagreement concerning the wisdom of effecting state subsidies through 
tax immunity.” What effect the proposed law will have upon state and municipal in- 
terest rates and what effect it will have upon private industry are other problems that 
should receive careful consideration. 


"© Metcalf and Eddy v. Mitchell, 269 U.S. 514 (1925) (upholding a federal tax on net 
income of consulting engineer for municipal works); Wilcutts v. Bunn, 282 U.S. 216 (1931) 
(holding a federal tax upon income derived from the sale of municipal and county lands valid); 
Burnet v. A. T. Jergins Trust, 288 U.S. 508 (1933); Justice Roberts’ dissent in Brush v. 
Comm’r. 300 U.S. 352, 378 (1937); James v. Dravo Contracting Co., 302 U.S. 134 (1937) 
(wherein a state tax upon the gross income of an independent contractor engaged exclusively 
in federal construction, was sustained). 


™ Such recent decisions may be: Helvering v. Therrel, 58 S. Ct. 539 (1938) (federal tax 
on income of liquidator of state banks upheld. Since the salary was paid from assets of the 
banks, the liquidator was held not to be a state employee); Atkinson v. State Tax Comm’n, 
58 S. Ct. 419 (1938) (state tax upon income of contractors constructing a federal dam held 
valid); Helvering v. Bankline Oil Co., 58 S. Ct. 616 (1938) (federal income tax on corporation 
operating under a state lease upheld. 

Corwin, Constitutional Tax Exemption, 13 Nat’] Tax Rev. 51, 57 (1924). 


13‘*The power to tax is not the power to destroy while this Court sits,’’ Holmes, J., dis- 
senting in Panhandle Oil Co. v. Knox, 277 U.S. 218, 223 (1927). 


14 Gillepsie v. Oklahoma, 257 U.S. 501, 506 (1922) (where Justice Holmes said, “‘....a 


tax upon such profits is a direct hamper upon the effort of the United States to make the best 
terms that it can for its wards.” 


8 277 U.S. 218 (1927). 

%6 See Justice Stone’s dissent in Indian Motorcycle Co. v. United States, 283 U.S. 570, 
581 (1930). 

'? Hardy, Tax Exempt Securities and the Surtax (1926); Magil!, Tax Exemption of State 
Employees, 35 Yale L. J. 956 (1926); Seligman, The Income Tax 615 ef seg. (1914); Powell, 


National Taxation of State Instrumentalities (1936); Hinrichs, The Cost of Tax Exempt Se- 
curities, 41 Pol. Sc. Q. 271 (1926). 


8 Hardy, op. cit. supra note 17, at 41. 19 Id., at 117 ef seq. 
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These problems are not raised by the principal case, but before proposed legislation 
is enacted, they should merit close scrutiny. The gratifying feature of the principal 
case is that it is another blow to the theory of Collector v. Day. In the future, the Court 
will probably not approach the problem by considering whether a state agency is being 
taxed but whether such a tax would hamper the state in performing its duties. 


Corporations—Parent and Subsidiary—Set-off of Subsidiary’s Claims against 
Parent’s Indebtedness—{Indiana].—The defendant manufacturing corporation main- 
tained a subsidiary under a separate name, the latter’s sole asset being a deposit in the 
plaintiff bank. In financial reports of the defendant to the plaintiff the subsidiary 
was referred to as a “selling division.”” Checks and remittances, although in the sub- 
sidiary’s name, were honored only upon the signatures of those who were also officers 
of the parent corporation, and were frequently used to transfer the subsidiary’s ac- 
count to that of the defendant. In an action by the receiver of the bank on a note- 
indebtedness, owed to the bank by the defendant, the defendant successfully set-off 
the subsidiary’s deposit. On appeal, held, reversed. No mutuality in the cross-claims 
since the manufacturing and sales corporations were distinct entities. Feucht v. Real 
Silk Hosiery Mills.* 

It is frequently stated that where the corporate fiction is resorted to as a means of 
evading defined public policy or a statute,? or of achieving a forbidden monopoly,3 
or of perpetrating fraud,‘ or of immunizing the parent corporation from tort’ or 
contract® liabilities apparently incurred by its subsidiary, the court at the instance 
of the injured party will pierce the corporate shell to fix responsibility on the actual 
principal.’ The novel question raised by the instant case is whether in the absence of 


112 N.E.(2d) 1org (Ind. App. 1938). 


2 People v. North River Sugar Refining Co., 121 N.Y. 582, 24 N.E. 834 (1890); State ex rel. 
Marsh v. Safford, 117 Ohio St. 576, 159 N.E. 829 (1927); United States v. Delaware, L. & 
W. Ry. Co., 238 U.S. 516 (1914); United States v. Lehigh Valley Ry. Co., 220 U.S. 257 (1911). 


3 Federal Gravel Co. v. Detroit & M. Ry. Co., 249 Mich. 49, 226 N.W. 677 (1929); United 
States v. Lake Shore & M.S. Ry. Co., 203 Fed. 295 (D.C. Ohio 1912); Aluminum Co. of 
America v. Fed. Trade Comm’n, 284 Fed. 401 (C.C.A. 3d 1922). 


4 Mosher v. Lee, 32 Ariz. 560, 261 Pac. 35 (1927); Security Bank & Trust Co. v. Warren 
Light & Water Co., 170 Ark. 50, 278 S.W. 643 (1925); Donovan v. Purtell, 216 Ill. 629, 
75 N.E. 334 (1905). 


5 Costan v. Manila Electric Co., 24 F. (2d) 383 (C.C.A. 2d 1928); The William Van Driel, 
252 Fed. 35 (C.C.A. 4th 1918); Auglaize Box Board Co. v. Hinton, 100 Ohio St. 505, 126 
N.E. 881 (1919). Cf. Berkey v. Third Avenue Ry., 244 N.Y. 84, 155 N.E. 58 (1926); Owl 
Fumigating Corp. v. California Cyanide Co., Inc., 24 F. (2d) 718 (D.C. Del. 1928). 

¢ Luckenbach S.S.'Co. v. W. R. Grace & Co., 267 Fed. 676 (C.C.A. 4th 1920); Start 
Electric Ry. v. McGinty Contracting Co., 238 Fed. 657 (C.C.A. 6th 1917). Cf. First Nat’] Bank 


v. Walton, 146 Wash. 367, 262 Pac. 984 (1928); Kingston Dry Dock Co. v. Lake Champlain 
Transportation Co., 31 F. (2d) 265 (C.C.A. 2d 1929). 


7 For general discussion as to when courts will disregard corporate personality see Wormser, 
Piercing the Veil of Corporate Entity, 12 Col. L. Rev. 496 (1912); Stevens, Corporations 
§ 19 (1936). 
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such circumstances the parent corporation itself can for its own benefit request the 
court to recognize the essential oneness of parent and subsidiary.® 

No satisfactory criteria have been evolved for determining when corporate identity 
exists,? the cases revealing an extraordinary preoccupation with the details of the 
particular organization.’ The statement that the corporate insulation will be broken 
down when the subsidiary is an ‘‘agency,”’ “‘adjunct,” “‘instrumentality,”’ “alter ego,” 
“tool,” “corporate double,” or “dummy” of the parent is but to state a conclusion for 
a reason. The facts which give rise to such conclusion, however, reveal that where 
the parent corporation exerts a direct intervention in the management, operation, and 
finances of the subsidiary, assimilation of the units will be found." 

The court’s refusal to find assimilation at the suit of the parent corporation in the 
instant case might be justified on the ground that the corporation by voluntarily 
incorporating its subsidiary should not now set the machinery of the law to undo 
what it itself has done. Unless great injustice would otherwise result, no reason is 
apparent for not insisting upon consistency in the corporation’s conduct. 

Where the interest of the state creating the subsidiary is involved, as in the tax 
cases, the courts have generally refused to disregard the separateness of parent and 
subsidiary, albeit no technical estoppel could be asserted by the state. In order to 
avoid undue complication of the law, third persons likewise should be permitted to 
insist upon the independent status of the subsidiary even though such third persons, 
like the bank in the instant case, cannot show that they have relied to their detriment 
upon the ostensible separateness of the subsidiary. 

Despite the total financial integration and identity of personnel in the instant case, 
were the bank the one seeking to appropriate the subsidiary’s account on the parent’s 
note, it seems only problematical whether the court would have disregarded the fiction 
of corporate entity where the set-off would operate as a preference over the other 
creditors of the subsidiary. In refusing the set-off in the converse situation the court’s 
solicitude for the creditors of the bank is in line with the modern trend of confining 


§ See Crystal Pier Amusement Co. v. Cannan, 219 Cal. 184, 25 P. (2d) 839 (1933), where 
holding company recovered on false representations made by defendant to subsidiary. While 
the assimilation of holding company and subsidiary were one of the points urged by the 
plaintiff in his right to recover, the court chose to base its decision on other grounds. See also 
General Discount Corp. v. First Nat’l Bank, Detroit, 5 F. Supp. 709 (Mich. 1933). 


9See Douglas and Shanks, Insulation from Liability through Subsidiary Corporations, 
39 Yale L.J. 193 (1929); Stevens, Corporations 83 (1936): ‘“Whether a distinction between 
the personalities will be made when there is a dominant and a subsidiary corporation cannot 
be determined for all purposes in one action. The distinction may be ignored as to one pair 


of corporations for one purpose, and scrupulously regarded as to the same corporations 
for another purpose.” 


© For a table of the various types of organization and operations which link parent and 
subsidiary see Douglas and Shanks, op. cit. supra note g, at 195 note 8. 


™ Failure to provide the subsidiary with sufficient assets, failure to keep separate accounts 


or to observe the ritual of separate management may be other factors influencing the finding. 
See Stevens, Corporations §18 (1936). 


In Hans Rees’ Sons, Inc. v. North Carolina ex. rel. Maxwell, 283 U.S. 123 (1931); Com- 
monwealth v. Pennsylvania Ry. Co., 297 Pa. 308, 147 Atl. 242 (1929). 
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set-off in bankruptcy strictly to its traditional limits.*3 Although the preference 
created by set-off seems firmly entrenched in precedent,’ and is recognized by the 
express language of the Bankruptcy Act,'s the set-off demanded in the instant case 
is not statutory set-off, but equitable. Whatever equity the parent corporation may 
have had in its subsidiary’s deposit” is nullified by the desirability of narrowing the 
scope of a rule which is an anomaly in the first instance. 


Corporations—Right of a Stockholder Not within the Statutory Class To Inspect 
the Corporate Books—{IIlinois]_—The plaintiff, a stockholder of record for less than six 
months and owning less than five per cent of the outstanding shares, petitioned for a 
writ of mandamus to compel the defendants individually and as officers of the corpora- 
tion to permit him to examine its books. The first paragraph of the applicable section 
of the statutes' grants a right of inspection for proper purposes to stockholders “of 
record for at least six months . . . or who shall be the holder of record of at least five per 
cent of all the outstanding shares of a corporation . . . .” The second paragraph pro- 
vides for a penalty upon an officer of the corporation for refusal to allow such a stock- 
holder to examine the books upon showing of proper purpose, while the third para- 
graph of the statute provides that “nothing herein contained shall impair the power 
of any court . . . upon proof by a shareholder of proper purpose, to compel by mandamus 
. .. the production for examination of the books . . . of a corporation.” Held, for the de- 
fendants. Since the plaintiff is not within the statutory class, he is not entitled to a 
writ of mandamus to compel the production of the corporate books. Neiman v. 
Templeton, Kenly & Co., Lid. 

Statutes in many jurisdictions have extended the common law right of a stock- 
holder to examine the corporate books by removal of the requirement that the stock- 
holder show proper purpose, or by the imposition of a penalty on officers and directors 


3 Cf. Elliot v. Flynn Bros., 192 S.E. 400 (S.C. 1937); Hodgin v. People’s Nat’] Bank, 124 
N.C. 540, 32 S.E. 887 (1899). See also note, 4 Univ. Chi. L.Rev. 330 (1937). 


™ Yardley v. Clothier, 51 Fed. 506 (C.C.A. 3d 1892); Upham v. Bramwell, ros Ore. 597, 
209 Pac. 100 (1922); see Gilbert’s Collier, Bankruptcy §§ 1426-1430 (4th ed. 1937); Glenn, 
Creditor’s Rights and Remedies §428 (1915). 


1S 30 Stat. 565 (1898), 11 U.S.C.A. §108 (1937). 


*6 See dictum in Kimberly Coal Co. v. Douglas, 45 F. (2d) 25, 27 (C.C.A. 6th 1930) to the 
effect that property and debts of the subsidiary are in equity considered those of the parent 
corporation. 


* Section 45 of the Business Corporation Act, Ill. Rev. Stat. 1937, c. 32, §157.45. 
2 294 Ill. App. 45, 13 N.E. (2d) 290 (1938). 


3 For instance see Smith’s Ill. Rev. Stat. 1919, c. 32, §38; Cahill’s Cons. Laws N.Y. 1935, 
c. 60, §10; S.C. Civ. Code 1932, §7750; Tex. Rev. Civ. Stat. 1925, Art. 1328; Utah Rev. Stat. 
1933, title 18. c. 2, §31. See also Estuar, The Nature and Extent of the Right of a Stockholder 
to Inspect the Books of a Corporation, 17 Phillipine L. J. 105 (1937); 5 Fletcher, Cyc. Corp. 
§2220 (perm. ed. 1931). 

As to what constitutes a proper purpose see Burns v. Drenner, 220 Ala. 404, 125 So. 667 
(1930); Davis v. Cambria Title and Savings and Trust Co., 304 Pa. 32, 155 Atl. 108 (1931); 
Miller v. Spanogle, 275 Ill. App. 335 (1934); Carey v. Dalgarn Const. Co., 168 La. 621, 122 
So. 884 (1929); 80 A.L.R. 1503; 20 Calif. L. Rev. 449 (1932). 
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for the wrongful refusal of such inspection.‘ The wide use of this privilege for its 
nuisance value’ has led a few states to limit the right of inspection to a class of stock- 
holders possessing certain minimum qualifications,® because stockholders within the 
statutory class are less likely to have improper purposes for demanding inspection. 

The court’s conclusion in the principal case that a shareholder not of the statutory 
class was not entitled to the remedy of mandamus seems an unjustifiable interpreta- 
tion of the statute. The wording of the statute is somewhat unfortunate in that the 
first paragraph appears to limit the right to inspect to the statutory class. But the 
third paragraph providing that “nothing herein contained” shall impair the power to 
issue mandamus upon a showing of proper purpose clearly refutes this construction. 
Nothing contained in the entire section is to affect the mandamus remedy. The only 
intended limitation on a shareholder not of the statutory class is that he is not entitled 
to the penalty provided for in the second paragraph. This an Illinois appellate court 
had previously decided in Miller v. Spanogle’? where a petition for mandamus was 
granted although the shareholder did not allege that he was a member of the statutory 
class. There the court said: “This is not a proceeding to recover the penalty provided 
for in section 45 and we are clearly of the opinion that it was unnecessary in this pro- 
ceeding for petitioner to allege, before he is entitled to the relief prayed for, that he was 
either a stockholder of record for six months immediately preceding his demand to 
inspect the books of the corporation, or that he was the holder of record of at least 
five per cent of all the outstanding shares of the corporation.” The conclusion in the 
instant case leaves a shareholder of the non-statutory class who can show proper pur- 
pose without a remedy, a result which it is probable the legislature did not intend. 


Evidence—Presumption against Suicide—Effect on Burden of Proof—Applicability 


of State Law—{Federal].—The defendant agreed to pay ten thousand dollars on proof 
of death of the insured or twenty thousand dollars on proof of his death by “external, 
violent and accidental means,” but the double indemnity clause was to have no effect 
if insured were a suicide. The defendant admitted that the insured died by “external’’ 
and “violent” means, and the sole dispute was as to whether the death was “acci- 
dental.” The plaintiff sued in a Montana court and the defendant, a foreign cor- 
poration, removed to federal district court of Montana. After the circuit court of 


4See Cahill’s Cons. Laws N.Y. 1935, c. 60, §10; Smith’s Ill. Rev. Stat. 1919, c. 32, $38; 
Remington’s Rev. Stat. Wash. 1932, §§3827, 3828. See also Estuar, op. cit. supra note 3; 5 
Fletcher, op. cit. supra note 3, §2257. 

5 Til. Bus. Corp. Act Ann. 187 (1934); 47 Harv. L. Rev. 335 (1933); 5 Fletcher, of. cit. supra 
note 3, §2226. 

6 Til. Rev. Stat. 1937, c. 32, §157.45 (6 months, 5%); Cahill’s Cons. Laws N.Y. 1935, c. 60, 
§10 (6 months, 5%); Gen. Laws Fla. Ann. 1927, §6584 (6 months, 1%); Cf. La. Gen. Stat. 
1932, §1118 III (6 months, 2%): ‘“Two or more shareholders, each of whom has been a holder, 
of record of shares for the period aforesaid, and whose aggregate holdings equal the percentage 
aforesaid, may join in such request and jointly exercise such rights.”’ 


7 275 Ill. App. 335 (1934). In Wise v. Byllesby, 285 Ill. App. 40 (1936), the appellate court 
held that even if the 1933 statute did not apply to foreign corporations, a stockholder never- 
theless had a common law right to mandamus. See also Sullivan, Right of a Stockholder to 
Inspect the Books of a Corporation in Illinois, 2 John Marshall L. Q. 260 (1936); Ill. Bus. 
Corp. Act. Ann. 187 (1934). 
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appeals remanded the case for a new trial, the defendant appealed from a verdict for 
the plaintiff assigning as part of the error the following charge: “The presumption of 
law is that the death was not voluntary and the defendant in order to sustain the 
issue of suicide . . . . must overcome this presumption and satisfy the jury, by a pre- 
ponderance of the evidence, that his death was voluntary ” The circuit court of 
appeals sustained the judgment but the Supreme Court held, (Black, J. dissenting) 
reversed and remanded. The above charge was error since “the presumption is not 
evidence,” “may not be given weight as evidence”’ and ‘‘ceases upon the introduction 
of substantial proof to the contrary.” New York Life Ins. Co. v Gamer.* 

The objection to this decision lies not in the result reached but in the danger that 
the court’s rationale will be accepted as sound precedent. The analysis is faulty be- 
cause the majority does not recognize (1) the possibility of using a presumption as a 
device to shift the burden of persuasion, (2) that as so used a presumption is not being 
treated as ‘‘evidence” and that (3) even if used solely as a device to shift the burden 
of producing evidence to get to the jury it is questionable whether a presumption 
“drops out”’ of the case until rebutted by enough evidence to put the jury in doubt. 

Pragmatically defined a presumption is a compelled inference shifting one of the 
two burdens of proof.? By this is meant that if the party desiring to take advantage 
of the presumption establishes proposition A (often called the base of the presumption) 
by a preponderance of the evidence, the trier of fact should be instructed that it must, 
in the absence of rebuttal evidence, find B (the proposition presumed). In the in- 
stant case the base of the presumption, death by violent means, was admitted by the 
pleadings and gave rise to the compelled inference that the deceased died by accident, 
i.€., was not a suicide. 

The orthodox statement is that every presumption remains in a case only until 
the person against whom it operates introduces some evidence to the contrary.3 But 
there has been a wide reaction against this view by able courts‘ and commentators.5 
By their view, the length of time a presumption operates, i.e., the quanta of evidence 
required in rebuttal, is dependent on the strength of the reason giving rise to the pre- 
sumption. Where there is a strong social policy in support of the presumption it 
probably should operate to put the burden of persuasion on the person against whom 
the presumption operates and therefore require him to establish the contrary by a 


1 58S. Ct. 500 (1938). 
2 See Morgan, Some Observations Concerning Presumptions, 44 Harv. L. Rev. 906, n. 1 
(1931). 


3 Thayer, A Preliminary Treatise on Evidence 339 (1898); 5 Wigmore, Evidence 445 (2d 
ed. 1923). 


4 Clark v. Diefendorf, 109 ‘Conn. 507, 144 Atl. 35 (1929); Mayer v. Davis, 119 App. Div. 
96, 103 N.Y. Supp. 943 (1907); Johnson v. Johnson, 187 Ill. 86, 58 N.E. 237 (1900); O’Dea v. 
Amodeo, 118 Conn. 58, 170 Atl. 486 (1934). 


5 Morgan, op. cit. supra note 2, at 913; McCormick, Charges on Presumptions and Burden 
of Proof, 5 N.C.L. Rev. 291, 298 (1907); Bohlen, The Effect of Rebuttable Presumptions of 
Law upon the Burden of Proof, 68 U. of Pa. L. Rev. 307, 308 (1920). 

® “No general rule can, however, be laid down as to the effect of a particular presumption 
jn the actual trial of a case, for this depends upon the purpose it is designed to serve.”’ O’Dea 


v. Amodeo, 118 Conn. 58, 60, 170 Atl. 486, 487 (1934); Morgan, Presumptions, 12 Wash. 
L. Rev. 255, 259 (1937); Bohlen, op. cit. supra note 5 at 314. 
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preponderance of the evidence.’ To so treat a presumption is not to give it the status 
of “‘evidence”’ but is merely to say the presumption remains in the case longer. Even 
presumptions based on mere procedural convenience or slight probability should not 
drop out when some evidence to the contrary is introduced since whatever the reason 
for the presumption, a palpable perjury should be insufficient to nullify its effect.9 
Probably, if the presumption is based merely on procedural convenience, it should 
remain only until credible evidence to the contrary is introduced. If, however, the 
presumption is based on a strong probability and its base is not in dispute, the trier 
of fact should be instructed to find for the person in whose favor the presumption 
operates unless the opposing party has put the jury in doubt on the issue."® 

Justice Black’s position that the conclusion of the majority deprived the defendant 
of the right to jury trial is equally fallacious. His argument is predicated on the as- 
sumption that under the view of the majority the base of the presumption as well as 
the presumption dropped out of the case. But the jury under the majority opinion 
could still be instructed to weigh the inherent improbability of suicide—i.e., draw a 
permissive inference™ (as opposed to a compelled inference) of accidental death from 
the fact of violent death. ; 

The majority implicitly assumed that Montana law” as to the effect of the presump- 


7It has been suggested, in the interest of simplification that all presumptions so operate. 
Morgan and Maguire, Looking Backward and Forward at Evidence, 50 Harv. L. Rev. goo, 
913 (1937). It seems, however, to have been the earlier view of Maguire and the view of 
Hinton that when A (base of the presumption) is established B (proposition presumed) re- 
mains in the case until C (an affirmative avoidance) is established by the opponent by a pre- 
ponderance of the evidence. Morgan, op. cit. supra note 2 at p. 923, note 27. Such a formula 
does not seem to be substantially different from that of Morgan that once A is established B 
is presumed until the opponent establishes not-B by a preponderance of the evidence. For 
example in the legitimacy cases, once the base of the presumption, birth during wedlock is 
established, Morgan would say that the opponent must prove illegitimacy whereas Hinton 
and Maguire would require the opponent to establish non-access. The usual treatment, how- 
ever, of res ipsa cases and statutory presumptions such as Western & A. Rr. v. Henderson, 
279 U.S. 639 (1929) (if the statute does not attempt to make a presumption evidence) in- 
dicates a probable difference in the two views. Cf. O’Dea v. Amodeo 118 Conn. 58, 63, 170 
Atl. 486, 487 (1934) where the court said, ‘‘But where the circumstances involved in an issue 
are peculiarly within the knowledge of one party and his power to bring them before the 
court, in certain instances the law deems it fit that he should have the burden not merely of 
offering some substantial countervailing evidence but of proving such circumstances.’ 

§ This is elementary, but many courts have fallen into the error of saying otherwise. For 
example, Modern Woodmen v. Klincheloe, 93 N.E. 452 (Ind. App. 1910); Griffith v. Conti- 
nental Casualty Co., 299 Mo. 426, 253 S.W. 1043 (1923); Watkins v. Prudential Ins. Co., 315 
Pa. 497, 173 Atl. 644 (1934). 

9 See Morgan, op. cit. supra note 2, at 912; that it does see McIver v. Schwartz, 50 R.I. 68 
145 Atl. 101 (1929); State v. Arnold, 326 Mo. 32, 30 S.W. (2d) 1015 (1930). 

© See Morgan, op. cit. supra note 2, at 926; Morgan, Instructing the Jury upon Presump- 
tion and the Burden of Proof, 47 Harv. L. Rev. 59 (1933). 

* Briglio v. Holt, 85 Wash. 155, 147 Pac. 877 (1915); 5 Wigmore op. cit. supra note 3 
§24or. 

™ Montana gives the presumption the effect of shifting the burden of persuasion on the 
issue of suicide to the insurance company. See Nichols v. New York Life Ins. Co., 88 Mont. 
132, 292 Pac. 253 (1931). 
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tion did not govern.'3 Since the question of burden of proof is considered by the federal 
courts as one of ‘‘substantive law,’’*4 the Rules of Decision Act's rather than the Con- 
formity Act*® must be considered.'7 Whether under the former the federal courts apply 
the state rules of evidence which are non-statutory" is a question on which the federal 
circuits are divided,'? although the Supreme Court, in Nashua Savings Bank v. Anglo- 
American Can Co., said “the ‘laws of the several states’ with respect to evidence within 
the meaning of this section (721) apply not only to the statutes but to the decisions 
of their highest courts.’’° The practice, however, of the Supreme Court since, has 
not been to apply state law** but seemingly the “best common law rule.’’?? But in 
light of Erie Railroad Co. v. Tompkins* which expressly overruled Swift v. Tyson*4 
it seems probable that hereafter state rules of burden of proof will be applied in the 
federal courts. 

The application of the “best common law’’ standard requires an analysis of the 
reasons giving rise to the presumption against suicide. It is based on strong proba- 
bibility.’5 If, as a large number of jurisdictions have decided, the presumption is so 


"3 Justice Black, however, was of the opinion that the state law governed. 
4 New Orleans & N.E.R. Co. v. Harris, 247 U.S. 367 (1918). 

81 Stat. 92 (1789); 28 U.S.C.A. §725 (1926). 

© 17 Stat. 197 (1872); 28 U.S.C.A. $724 (1926). 


'? That the Conformity Act does not apply to evidence at all see Callahan and Ferguson, 
Evidence and the New Federal Rules of Procedure, 45 Yale L.J. 622, 627 (1936); contra: 
De Soto Motor Co. v. Stewart, 62 F. (2d) 914 (C.C.A. roth 1932). 


** If a Montana statute provided the effect to be given the presumption, it is clear the 
statute would govern. Callahan and Ferguson, op. cit. supra note 17, at 635-638. The Mon 
tana statute, however, provides only that a presumption is “‘indirect evidence’ and may be 
controverted: Mont. Rev. Code 1935, §§10600, 10606. The effect of a presumption on the 
burden of proof is left to the courts and varies with the type of presumption involved. 
Hansen v. Johnson, 90 Mont. 597, 4 P. (2d) 1088 (1931) (presumption that a private trans- 
action has been fair prevails “‘until overcome by evidence satisfactory to the court”); but the 
presumption against suicide operates to shift the burden of persuasion, note 13 supra. But 
see 51 Harv. L. Rev. 1110 (1938) to the effect that the operation of the presumption in the 
instant case is governed by a Montana statute. 


1” Leach, State Law of Evidence in Federal Courts, 43 Harv. L. Rev. 554, 571, esp. notes 
74-80 (1930). 

20 189 U.S. 221 (1903). 

#* Leach & Co., Inc. v. Pierson, 275 U.S. 120 (1927) discussed in Leach, op. cit. supra note 
19, at 575 and Callahan and Ferguson op. cit. supra note 17. 


* See Callahan and Ferguson op. cit. supra note 17. This is the doctrine applied in the 
law of criminal evidence. Rosen v. United States, 245 U.S. 467 (1918); Funk v. United States, 
290 U.S. 371 (1933); Leach op. cit. supra note 19 at pp. 550-556. 

23 Erie Railroad Co. v. Tompkins, 58 S. Ct. 817 (1938). 

2416 Pet. (U.S.) 1 (1842). 

as‘* |. it [the presumption] is based on the well-nigh universal human characteristic of 


love of life and fear of death ... .”” Brunswick v, Standard Accident Ins. Co., 378 Mo. 154, 
213 S.W. 45 (1919). 
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strong as to shift the burden of persuasion* there ought to be some social policy to 
justify this effect of the presumption.’?7 But the only ascertainable policy, if such it 
may be called, seems to be the implicit dissatisfaction with the disproportionate con- 
tractual bargaining positions of the insured and the insurer. The usual policy is drawn 
by the insurer’s attorneys. It seems questionable whether, by the use of limited con- 
ditions, they should succeed in placing the burden of pleading and proof on the 
beneficiaries. The question of “best common law” however, was foreclosed by 
Travellers’ Ins. Co. v. McConkey.?9 In that case the Supreme Court expressly approved 
an instruction which was in substance that-of the instant case.3° Surprisingly enough, 
the majority here said that in the McConkey case no instruction was approved. 


Labor Law—Anti-injunction Act—Right To Picket in Non-labor Dispute—{Feder- 
al].—The plaintiff operates a large number of retail grocery stores in the District of 
Columbia, some of which are largely dependent on negro patronage. The defendant, a 
corporation composed solely of colored persons not associated with any labor organiza- 
tion, is “organized for the mutual improvement of its members.” The plaintiff refused 
a request of the defendant to adopt a policy of employing colored help in certain of its 
stores. The defendant thereafter began an organized peaceful patrol of the premises of 
one of the plaintiff’s stores and threatened a similar patrol of two others. The pickets 


% Travellers Ins. Co. v. McConkey, 127 U.S. 661 (1888); New York Life Ins. Co. v. Brown, 
39 F. (2d) 376 (C.C.A. 5th 1930); Bachmeyer v. Mutual Reserve Fund Life Assoc., 87 Wis. 
325, 58 N.W. 399 (1894); United Commercial Travellers v. Watkins, 38 Ohio App. 420, 176 
N.E. 469 (1931); O’Brien v. New England Mut. Life Ins. Co., 109 Kan. 138 197 Pac. 1100 
(1921); American Home Circle v. Schneider, 134 Ill. App. 600 (1907); Withers v. Pacific 
Mutual Life Ins. Co., 58 Mont. 485, 193 Pac. 566 (1920); the ‘“‘weight of authority,” however, 
appears to be contra: 103 A.L.R. 185. 


27 See Morgan, op. cit. supra note 2, at gog; but see Morgan, Instructing the Jury upon 
the Presumption and Burden of Proof, 47 Harv. L. Rev. 59, 81 (1933). 


28 Normally the burden of persuasion follows the burden of pleading. First National Bank 
v. Ford, 30 Wyo. 110, 216 Pac. 691 (1923); Wigmore, op. cit. supra note 3, §2486. Other tests 
often used place the burden of persuasion on the party having special knowledge (Wilson v. 
Hodges, 2 East 312 (1802); 5 Wigmore, op. cit. supra note 3, §2486), the “‘legal affirmative” 
(Dickinson v. Evans, 6 T.R. 57 (1794)), or the “‘literal affirmative’’ of the issue (Berty v. 
Dormer, 12 Mod. 526 (1701)), but seem inapplicable here. The general contract rule that the 
party desiring to come within a limited condition has the burden of pleading and proof on 
that issue, 5 Wigmore op. cit. supra note 3, §§2510, 2537, is not illuminating. It may be argued 
that the condition was the double indemnity clause and the burden should be on the insured 
to show the accident to come within the limited condition, or it is equally plausible to say that a 
more limited condition was suicide and the burden is on the insurance company on that issue. 
Though it is questionable whether the language of the insurance company’s lawyers should 
determine the placement of the burden of persuasion, it may be that because the beneficiary in 
a double indemnity policy is trying to recover something extra that the burden of persuasion 
should be on him. If the policy is in standard form prescribed by statute there seems even less 
reason to favor the beneficiary. 

9 127 U.S. 661 (1889). 

3° The defendant, in its answer, alleges that the death of the insured was caused by suicide. 


The burden of proving this allegation by a peeponderance of evidence rests on the defendant. 
The presumption is that death is not voluntary 
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carried placards stating: “Do Your Part! Buy Where You Can Work! No Negroes 
Employed Here!”’ The plaintiff sought an injunction restraining the picketing. The 
district court granted the injunction. The court of appeals," in affirming the decree, 
held that the case did not involve or grow out of a labor dispute within the meaning of 
the Norris-LaGuardia Act. The Supreme Court held (two justices dissenting), re- 
versed. Even though the dispute is “racial,” there exists a labor dispute within section 
thirteen of the Norris-LaGuardia Act, thus prohibiting injunctive relief. New Negro 
Alliance v. Sanitary Grocery Co? 

The Court in the instant case by its broad interpretation of the Norris-LaGuardia 
Act again illustrates the technique with which the judiciary interprets legislative en- 
actments in order to reach the favored result.s The Court felt that the strong social 
justification for a limitation of injunctive relief against trade unions applies equally to 
non-labor organizations, and that therefore under the act‘ like treatment should be 
accorded both groups. The definition of a labor dispute in section thirteen relied upon 
by the court should be construed in conformity with section two. That section clearly 
indicates that the statute was intended to aid labor in organizing and to obtain col- 
lectively increased wages, shorter hours, and a betterment of working conditions. It 
is indeed questionable, therefore, whether the act should permit its application to this 
dispute, in which the defendants do not seek a betterment of conditions of employ- 
ment, but simply seek the employment on whatever terms it comes.5 

Even though in the instant case the Court had found the controversy not a labor 
dispute within the meaning of the act, the question whether an injunction should issue 
would not have been foreclosed.* In those jurisdictions where peaceful picketing is 
illegal if no strike is in progress,’ it would be difficult to justify picketing by a non-labor 
group. Where, however, peaceful picketing in the absence of a strike has received 
judicial sanction,* it would seem that picketing by a group unassociated with or- 


* 92 F. (2d) 510 (App. D.C. 1937). 258 S. Ct. 703 (1938). 
3 Cf. 5 Univ. Chi. L. Rev. 515, note 6 (1938). 
447 Stat. 70 (1932), 29 U.S.C.A. §§1o1—-115 (1937). 


5 Beck Shoe Co. v. Johnson, 153 Misc. 363, 274 N.Y. Supp. 946 (1934); Green v. Samuelson, 
168 Md. 421, 178 Atl. 109 (1935). In neither of these analagous cases was it urged by the 
defendants that a labor dispute was involved. 


6 An association of food stores picketed competitors for keeping their shops open at a time 
when the association members remained closed; an injunction against peaceful picketing was 
denied, although the court found no labor dispute within the Pennsylvania Anti-Injunction 
Act. Individual Retail Store Owners Ass’n v. Penn Treaty Food Stores Ass’n (Phila. C. P. 
Ct. No. 6, Jan. 20, 1938), noted 86 U. of Pa. L. Rev. 556 (1938). 


7 Harvey v. Chapman, 226 Mass. 191, 115 N.E. 304 (1917); Gevas v. Greek Restaurant 
Workers’ Club, 99 N.J. Eq. 770, 134 Atl. 309 (1926); Keith Theatre v. Vachon, 134 Me. 392, 
187 Atl. 692 (1936); Smith Metropolitan Market Co., Ltd. v. Lyons, C.C.H. Labor Law 
Service §18026 (Sup. Ct. Los Angeles Co., Calif. 1937). 


8 American Steel Foundries v. Tri-City Central Trades Council, 257 U.S. 184 (1921); two 
of the plaintiff’s employees were on strike, but in the absence of this factor it is hard to believe 
that the court would have relied upon such a technical distinction to reach a different result. 
It is also noteworthy that many of the men in the picket line were employees who had been 
laid off and had not been recalled to work. Conceivably the court felt the men had a legal in- 
terest in their jobs, which may be a possible differentiation from the ordinary cases of picketing 
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ganized labor is not unlawful where there exist considerations in favor of extending 
such privileges that are equally as compelling as those existent in a labor dispute.® 
The results have varied in the non-labor cases,’ but where tenants picketed in an 
effort to procure lower rents," it was felt that the social gain outweighed the commen- 
surate loss inflicted on the landlord. Likewise an injunction was denied where an as- 
sociation of retail cleaners picketed a rival dealer to protest against the violation of an 
N.L.R.A. code."? The same method was stamped with approval when employed by a 
theater owner against a scalper,"} and by consumers protesting against excessive 
prices.'4 Just where the line must be drawn in denying injunctive relief in disputes of 
this type is of necessity rather tenuous,"s but it is apparent that each case must be 
decided on its own facts in light of the advantage to be derived by the community 
balanced against the injury befalling the complainant. 

Although the courts have protected interests similar to that in the instant case, 
there are considerations which may distinguish the racial dispute. There is a substan- 
tial likelihood that race riots and reprisals might result from the prejudice incited.“ 


in the absence of a strike. Empire Theatre Co. v. Cloke, 53 Mont. 183, 163 Pac. 107 (1917); 
Exchange Bakery v. Rifkin, 245 N.Y. 260, 157 N.E. 130 (1927); Stillwell Theatre v. Kaplan, 
259 N.Y. 405, 182 N.E. 63 (1932), cert. denied, 288 U.S. 606 (1932); Blumauer v. Portland 
Union, 141 Ore. 399, 17 P. (2d) 1115 (1933). 

9 See Barnes-Arno Bldg. Corp. v. Hoffman, N.Y.L.J., Mar. 6, 1933, p. 1324 (Sup. Ct. 1933) 
(picketing by tenants in rent dispute upheld); Bernstein v. Retail Cleaners’ and Dyers’ 
Ass’n 31 Ohio N.P. (N.S.) 433 (1934) (picketing of competitors to protest a reduction in 
prices below those fixed by N.I.R.A. code). 

© Allowing peaceful picketing: Barnes-Arno Bldg. Corp. v. Hoffman, N.Y.L.J., Mar. 6, 
1933, Pp. 1324 (Sup. Ct. 1933); Cohen v. Martin Beck, N.Y.L.J. Oct. 23, 1934 p. 1407 (Sup., 
Ct. 1934); Bernstein v. Retail Cleaners’ and Dyers’ Ass’n, 31 Ohio N.P. (N.S.) 433 (1934); 
Julie Baking Co. v. Graymond, 152 Misc. 846, 274 N.Y. Supp. 250 (1934); Roseman v. United 
Strictly Kosher Butchers, 163 Misc. 331, 298 N.Y. Supp. 343 (1937). See also Dutch Industries 
Fair at Utrecht v. Dutch Committee against Terror and Persecution in Germany, N.Y. Times, 
Sept. 13, 1933, p. 8 (Amsterdam Ct.). Not allowing peaceful picketing: Birnbaum v. Mar- 
gosian, N.Y.L.J., March 6, 1933, at 1323 (Sup. Ct. 1933); People v. Kopezak, 153 Misc. 187, 
284 N.Y. Supp. 629 (1934), aff’d., 266 N.Y. 565, 195 N.E. 202 (1935); Beck Shoe Corp. v. 
Johnson, 153 Misc. 363, 274 N.Y. Supp. 946 (1934); Green v. Samuelson, 168 Md. 421, 178 
Atl. 10g (1935). 

** Barnes-Arno Bldg. Corp. v. Hoffman, N.Y.L.J. March 6, 1933, p. 1324 (Sup. Ct. 1933). 

Bernstein v. Retail Cleaners’ and Dyers’ Ass’n 31 Ohio N.P. (N.S.) 433 (1934). 

13 Cohen v. Martin Beck, N.Y.L.J., Oct. 23, 1934, p. 1407 (Sup. Ct. 1934). 


"4 Julie Baking Co. v. Graymond, 152 Misc. 846, 274 N.Y. Supp. 250 (1934). Unlike the 
tenement dwellers, see note 11, supra, the consumers could readily have patronized another 
bakery by way of protest. 


*s A factor meriting consideration is the possibility of subjecting the pickets to liability 
under the usual theories of the right of privacy. See Brents v .Morgan, 221 Ky. 765, 299 S.W. 
967 (1927). It would seem that the pickets should be forced to respond in damages where they 
are using some personal item that is nobody else’s business, for example, a group picketing the 
plaintiff’s store for the publicized reason that he failed to contribute to the community chest. 


6 Beck Shoe Corp. v. Johnson, 153 Misc. 363, 274 N.Y. Supp. 946 (1934); Green v. Samuel- 


son, 168 Md. 421, 178 Atl. 109 (1935); New Negro Alliance v. Sanitary Grocery Co., 92 F. (2d) 
sto (App. D.C. 1937). 
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On analogy to criminal libel‘? it would seem ill-advised for a court to sanction a move- 
ment of this type, which likewise tends to provoke retaliation,"* and to disturb the 
peace.’® A certain degree of violence, however, seems a necessary accompaniment to 
any effort on the part of a previously subjected group to improve its conditions, as 
many labor disputes will illustrate, and it has been suggested that “the alternative of 
abandoning all attempts at progress is hardly preferable.” It is particularly note- 
worthy that if the negroes organized as a labor union and demanded employment for 
its members, there would clearly be a labor dispute within the meaning of the Norris- 
LaGuardia Act. Thus the argument as to the likelihood of violence seemingly loses 
its vigor. 

In the present case, in contrast to the labor dispute, the interests of organized labor 
will not be advanced and living standards will not be raised by a compliance with the 
demands of the defendant. Because of this factor, there seems less justification for 
applying the same liberal attitute now accorded labor.” A solution, both providing for 
the economic progress of the negro race and eliminating the possibility of racial con- 
flict, would be a legislative prohibition against the exclusion of any person from union 
membership because of race or color.?3 


Torts—Slander Actionable per se—Extension of Scope of Business Slander— 
[England].—The plaintiff’s employer, a diamond merchant, and most of the customers 
of the business, were Jewish. The alleged words, spoken by the defendant to the plain- 
tiff’s employer, were, “Victor [the plaintiff] is a Jew-hater.”” No special damages were 
proved. Held, that these words were actionable per se, as touching the plaintiff in 
his employment. De Stemple v. Dunkels.* 


The categories of slander actionable per se rest on arbitrary distinctions, which 
have been strictly maintained by the courts.? Although recovery for slander generally 


7 “The gist of the offense is its tendency to provoke a breach of the peace.’’ Miller, Hand- 
book of Criminal Law §170 (1934). 

18 Where members of a labor union picketed a restaurant owner because he refused to dis- 
charge his colored employees after the union rejected an offer from the negroes seeking admis- 
sion to the union. Willis v. Restaurant Employees, 26 Ohio N.P. (N.S.) 435 (1927). 


19 It should be noted that while there is a broad social justification in the instant case, there 
is no justification for criminally libelling another. 
20 83 U. of Pa. L. Rev. 383 (1935). 


2 Lauf v. E. G. Skinner Co. 58 S. Ct. 578 (1938). But see Donnelly Garment Co. v. 
International Ladies’ Garment Workers’ Union, 21 F. Supp. 807 (Mo. 1937), noted 5 Univ. 
Chi. L. Rev. 514 (1938). 

2 Exchange Bakery v. Rifkin, 245 N.Y. 260, 157 N.E. 130 (1927); Stillwell Theatre v. 
Kaplan, 259 N.Y. 405, 182 N.E. 63 (1932), cert. denied, 288 U.S. 606 (1932); Goldfinger v. 
Feintuch, 276 N.Y. 281, 11 N.E. (2d) g10 (1937). 

23 Many unions expressly exclude negroes from union membership. Spero and Harris, The 
Black Worker 53 et seg. (1931). For a recent case refusing to compel a union to accept an 
application for membership and stating that the problem is one for the legislature, see Miller 
v. Ruehl, 2 N.Y. S. (2d) 394 (Sup. Ct. 1938). 

1158 L.T. 19 (1938). 

2 Gatley, Libel and Slander 40 (2d ed. 1924). 
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requires proof of special damages, it may be had for words which affect the plaintiff 
in his business or profession. The instant case appears to be a relaxation of the 
common-law rules for this type of action. 

Aside from imputation of certain crimes and foul diseases, the alleged slander, to 
be actionable per se, must be clearly detrimental to, and clearly concerned with, the 
plaintiff in his professional or business capacity. Traditional cases are those where 
insolvencey is imputed to a merchant‘ or immorality to a clergyman.s The courts of 
both England and America have been reluctant to extend the doctrine beyond the 
limits recognized in the past. Clearly defamatory statements have frequently been 
held not actionable under this category without proof of special damages. The leading 
case on this point in England is Jones v. Jones,’ in which it was held that an action 
could not be maintained when adultery was imputed to a schoolmaster, and it was 
not shown that the words affected the plaintiff in his capacity to teach.’ Similarly in 
Lumby »v. Aliday® words charging a clerk with immorality, made with the intention 
of procuring his discharge, were held not to concern him in his capacity as a clerk. 
And it has been held insufficient if the alleged slander referred to the conduct of the 
plaintiff on one occasion only*® since failure once does not necessarily imply a general 
lack of ability in one’s profession. Such a statement has likewise been held non- 
actionable if it would tend to make the plaintiff unpopular with only a small class." 

The line of demarcation between cases such as the Jones case and cases where the 
remarks have been held to affect one in his business capacity is not very distinct, but 
the principal case seems to go further than the authorities appear to warrant. To call 


3Id., at 62. 
4 Jones v. Littler, 7 M. & W. 422 (1841); Harrington v. Bevington, 8 Car. & P. 708 (1838). 


5 Piper v. Woolman, 43 Neb. 280, 61 N.W. 588 (1895). Other situations where actions have 
been allowed are: Evans v. Gwyn, 5 Q.B. 844 (1844) (lying imputed to a clergyman); Dakhyl 
v. Labouchere [1908] 2 K.B. 325 (ignorance of medicine to a doctor); Craig v. Brown 5 
Blackf. (Ind.) 44 (1838) (saying of a postmaster that he would rob the mails); Spiering v. 


Andrae, 45 Wis. 330 (1878) (of a sheriff that in his official capacity he has collected money 
for his own use). 


6 For a judicial expression of this reluctance, see Hellwig v. Mitchell, [1910] 1 K.B. 609. 


7[1916] 1 K.B. 351. The court distinguishes the principal case from Jones v. Jones by 
saying that if the remark in the latter case had been made to the plaintiff’s employer, the 
result would have been different. 


§ Cases reaching a similar conclusion are: Ayer v. Craven, 2 Ad. & El. 2 (1843) (adultery 
of a physician); Alexander v. Jenkins, [1892] 1 Q.B. 797 (drunkenness of a town councillor); 
James v. Brook, 9 Q.B. 7 (1846) (‘‘conduct unfit for publication”’ of a police officer); Onslow v. 
Horne, 2 W.BI. 750 (1771) (want of sincerity of a member of Parliament); Dallavo v. Snider, 
143 Mich. 542, 107 N.W. 271 (1906) (“‘he isn’t worth a dollar’); Kuhne v. Ahlers, 45 Misc. 
454, 92 N.Y. Supp. 41 (1904) (that he had defrauded his creditors of an attorney); Liebel v. 
Montgomery Ward, 103 Mont. 370, 62 P. (2d) 667 (1936). 

91 Cr. & J. 301, 305 (1831). 


© Dooling v. Budget Pub. Co., 144 Mass. 258, 10 N.E. 809 (1887) (of a restaurant keeper, 
that he has served a bad meal); Bearce v. Bass, 88 Me. 521, 34 Atl. 411 (1896) (of a contractor 
that he has done one bad piece of work); Amick v. Montross, 206 Iowa 51, 220 N.W. 51 
(1928) (that a physician was once too drunk to attend a patient). 


™ Leetham v. Rank, 57 Sol. J. 111 (1912). 
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a man a “‘Jew-hater’’ does not prima facie reflect on his business ability, though it 
might, in special circumstances, impede his business progress. On the other hand, it 
could be argued with considerable force that a diamond merchant’s personality is his 
“stock-in-trade’”’ and that anything derogatory to his personality affects him in his 
capacity to carry on his business. Since the words complained of, if written, would 
have been actionable without proof of special damages, and since there is no sound 
basis for the distinction between libel and slander,” the instant case, at most, over- 
rides only an arbitrary distinction. 


™ Thorley v. Lord Kerry, 4 Taunt. 355, 364 (1812). 
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Trade-mark Protection and Unfair Trading. By Walter J. Derenberg. Albany: 
Matthew Bender & Co., 1936. Pp. lxix, 1162. $20.00. 


Controlling Retailers. By Ruth Prince Mack. New York: Columbia University Press, 
1936. Pp. 551. $4.50. 

Economics of the Iron and Steel Industry. By Carroll R. Daugherty, Melvin G. de 
Chazeau, and Samuel S. Stratton. New York: McGraw-Hill Book Co., 1937. 
Two vols. Pp. xxxiii, xx, 1188. 


“But this is business!” And “business is business.” Thus are ethics and humani- 
tarianism put in their place—ostracized from the company which feels only discom- 
fort in their presence. Business is hard? Business is cruel? It must be so in order to 
achieve maximum economic general welfare. If I conduct my business within the letter 
of the law, the standard of propriety is only what is good for my business, what will in- 
crease my rewards. Such individual striving for greater individual reward will result in 
maximum production at minimum cost. Harm which some may suffer as a consequence 
is a regrettable but inevitable cost of this greater good. Other institutions, private 
charity, public relief, etc., may alleviate such harms, but business must not be dis- 
tracted thereby. Of course, the law must place some limits on individual striving; 
for the alternative is anarchy. The law must protect my “property.”’ It must protect 
my efforts and investment against piracy by others. It must protect my business 
against “unfair” methods of competition. But it must not hamper my business. It 
must not prevent the contribution to general welfare which is surely made by my efforts 
to serve my own interest. This is a comforting philosophy, both for him who likes to 
think that his conscience might otherwise be troubled by his business methods and for 
him who has no conscience. Each may pursue his ends in the sublime confidence that 
his conduct is beyond reproach. Business is business. 

The soothing quality of this philosophy lies, however, in the complete acceptance of 
its basic premise as a universal. And the devotion of some persons to empiricism makes 
such acceptance by them difficult. Some, indeed, question whether the result is worth 
the price; they have different notions on what constitutes general welfare. But others, 
without questioning the truth of the premise in general, find that, at times, in some 
phases, under some circumstances or for some periods, individual selfishness conflicts 
with and does not promote general welfare. They urge empiric verification of the effects 
of specific business methods; and then urge action based on such verification. Action 
by the businessmen themselves, for business may be a profession just as surely as a 
profession is business, and action by law,—to supervise business practices and to elimi- 
nate those which are injurious to general welfare even though they may serve the im- 
mediate ends of individuals. The public interest is paramount, all agree. The differ- 
ences bear on those smaller issues, what promotes and what injures that interest. 

I put out headache pills which I christen “Merry-go-Round”—thus enabling the 
sufferer to associate the cure and the illness with the least mental strain. I have ample 
financial backing; and I conduct extensive advertising campaigns. The investment in 
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advertising brings great financial return. People have headaches and they instinctively 
think of ‘“Merry-go-Round.” Even when they do not react instinctively, they are 
quickly told by bill board, newspaper, radio, circular. Any druggist can probably pre- 
pare the pills and sell them at one tenth the price or less. Suppose one does. Suppose 
he labels them “‘Merry-go-Round Pills.’ He profits by the sales; his customers profit. 
But I lose. Which way lies the public interest? 

A distributor of gasoline in Middletown finds that he is not selling half of the gaso- 
line that his existing facilities can dispense. He considers lowering his price but fears 
trouble from his source of supply. He hits upon the idea of a lottery. With each five 
gallons of gasoline he gives the buyer a ticket. At the end of the year, the holder of the 
lucky ticket will be given a new automobile “free.” 

A clothing manufacturer in New York is doing extremely well. His friends attribute 
his success to his personality. He is very sociable and seems to become a friend of every 
buyer in his line. He entertains them royally when they come to town, as every good 
friend should. He is solicitous of their every need. He remembers their birthdays and 
their wedding anniversaries; and finds a number of other reasons for “remembering” 
them with a slight token of friendship. His competitors envy his “personality.” 

A shirt manufacturer in Boonville, Ricardo & Co., is hungry for more business. A 
representative of a national chain store offers an order for half of Ricardo’s capacity,at a 
stated price. Ricardo remonstrates that the price is 15% less than his price to his other 
customers and is hardly sufficient to cover his cost of production. The chain store 
representative starts for the door. He cannot pay more because he must sell the shirts 
at sixty-nine cents apiece. That is the store’s customary price. The shirts are sold al- 
most at cost in order to attract customers. Any increase in the price above sixty-nine 
cents would destroy its effectiveness as a “leader.” He would like to place his order with 
Ricardo, but if that is not possible, he can place it elsewhere at an even lower price. 
Ricardo accepts the order. He then starts an intensive search for a means of shaving 
his costs—a reduction in wages, a speed up of production, elimination of soap or towels 
for his employees, a little carelessness about his insurance, omission of some operation 
where possible, use of goods of somewhat lesser quality for customers who are “easy,” 
home work perhaps, a little less attention to the youthful appearance of applicants 
for work or, perhaps, a purposeful system of apprenticeship, or “learning.’”” Which of 
these practices constitute “unfair competition”? Is the chain store’s hard bargaining 
immune from the charge? 

Once religion supplied the answers to such questions and exercised the control re- 
quired to steer individual enterprise within the boundaries of current notions of gen- 
eral welfare. Once, also, industrial self government, with and without the aid of munic- 
ipal law,—the guilds—enforced the group interest in individual activity.t But these 
controls were things of the past, when cases of the kind stated above began to arise. 
The new philosophy was that free individual enterprise provided its own automatic 
controls. External legal controls were to be reduced to a minimum. Yet external legal 
controls of a kind were inescapable. Some were provided by the private civil action in 
tort; some by special legislation. 

Dr. Derenberg set himself a limited task and performed it with distinction. He 
undertook a “reconsideration and restatement” of the “governing principles’? of the 
law developed by the American courts in the field commonly called, in the language of 


* See Hamilton, The Ancient Maxim Caveat Emptor 40, Yale L. J. 1133 (1933). 
*?P. ix. 
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the digests, “trade-mark infringement and unfair competition.” The book is written 
with sustained enthusiasm and is easy to read. The legal analysis is done in a careful 
and workmanlike manner. The author has not “read and cited more cases in order to 
make more sentences.”’ He discusses and cites cases selectively —for their significance 
as indications of a point of view, of a trend, ofa value. While American law is his con- 
cern, he gives us frequent glimpses of foreign law for comparison or contrast. The text 
is surrounded with luxurious trimmings: numerous citations to legal literature other 
than judicial opinions, an elaborate and useful index, tables of cases and of trade- 
marks or trade names mentioned in the text, and appendices containing the federal 
statutes and regulations, the statutes and regulations of the forty-eight states and the 
international conventions and treaties, relating to trade-marks, and the rules of prac- 
tice of the Federal Trade Commission. 

The author consciously restricted himself to a study of legal doctrine. He did not 
stray beyond the boundaries of orthodox legal literature. The development of the 
legal doctrine is not, therefore, integrated with economic history or with social or eco- 
nomic thought outside the law books. There is no investigation of the action and 
counteraction of doctrine and business practice, of legal principle and business conse- 
quences. The study is confined to a small segment of business practices—those used 
in making and promoting sales. The major portion of the book deals with trade-mark 
infringement. One relatively short chapter deals with Federal Trade Commission cases 
which have gone to the courts. The rest of the study is devoted to judicially con- 
demned trade practices, such as “passing off,” misappropriation of another’s trade 
values and disparagement. A little is told about resale price maintenance and the 
“fair trade” acts. The author’s standards of criticism are common-sense judgments 
stemming from a private property orientation. The commercial advantage of one who 
has expended money or effort to achieve it is a property intere st which should be legally 
protected. Trade symbols should be given the fullest possible protection. And false 
representations which may injure another’s business should be ground for civil action 
by the other. The effects upon competitive enterprise,‘ the fitness of the judicial 
machinery for the job of supervising trade practices and the possibilities of other forms 
of control are apparently beyond the scope of the study. 

Given his standards of criticism, the author commends highly the Supreme Court’s 
decision in International News v. Associated Press.’ The pragmatic considerations ad- 
vanced in the dissenting opinion of Mr. Justice Brandeis do not disturb him. Like Mr, 


3 There are, perhaps, occasional slips, as, ¢.g., the statement on p. 27 that “‘with regard to 
the validity of a patent there is an old established rule that a decision of one federal court is 
binding upon all other federal courts before which the same question may be brought later.”’ 
And there may be differences of opinion as to the interpretation of some cases. For example, 
I do not quite see the alleged conflict between Prestonettes Inc. v. Coty and Bourjois & Co. v. 
Katzel (pp. 57-72) or between Federal Trade Commission v. Raladam and Federal Trade 
Commission v. R. F. Keppel Bros. (pp. 166, 179). And while I would not belittle the extent of 
judicial interference with the Federal Trade Commission, I like to have it recognized that the 
Commission has itself strayed far from its primary function as an instrument of anti-trust 
policy. 

4 See e.g., Appendix E, ‘‘Some Arguments in Favor of Trade-Mark Infringement and ‘Un- 
fair Trading,’ ’’ in Chamberlin, The Theory of Monopolistic Competition (1933). See also 
Cohen, Transcendental Nonsense and the Functional Approach, 35 Col. L. Rev. 809, 814-17 
(1935). 


$[248 U.S. 215 (1918)], pp. 90-96. 
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Justice Pitney, he does not even refer to the practical problem which faced the Inter- 
national News and caused it to resort to the practice condemned by the Court. Like- 
wise, the author regrets the decisions in Gotham Music Service v. Denton-Haskins,$ 
Associated Press v. KVOS (in the District Court)? and Cheney Bros. v. Doris Silk 
Corp.’ In the Gotham case the plaintiff “had revived an old uncopyrighted song [pre- 
viously known as ‘Gambler’s Blues’) and had reintroduced as ‘St. James’ Infirmary 
Blues’ One year after plaintiff made the song known again, the defendant also 
started to publish the song under the name ‘St. James’ Infirmary or Gambler’s Blues.’’’ 
The New York Court of Appeals refused to enjoin the defendant. Dr. Derenberg com- 
mends the dissenting opinion of Chief Judge Crane who saw no difference between the 
name of the song and the name “Uneeda” for crackers or “Cremo”’ for cigars. Judge 
Crane wrote: 


I know of no reason why a name or a trade may not be built up for a song or bit of literature 
as well as for any commodity The whole secret of advertising is to make a name popular; 
a slogan sells goods when many times their intrinsic value would create no demand 
the copyright on the song had expired, but this did not prevent the plaintiffs from having a 
right to their rearrangement and the new name which they had given it, especially when 
through much expenditure of money they had built up a demand for the song under that 
name."° 


Neither Judge Crane nor Dr. Derenberg are impressed by the fact that “Uneeda” or 
“Cremo” are means for identifying not crackers or cigars as such, but a particular 
brand of crackers or cigars whereas the name of a song is a means of identifying the 
song no matter by whom published. Were the defendant enjoined, he could not sell 
that song, despite the fact that it was not copyrighted. The desirability of such a re- 
sult is not self evident. 

Nor can the relations between press and radio be determined simply on the basis of 
an intuitive judgment that it is “unfair” for the radio to broadcast news taken from a 
published newspaper within twenty-four hours of its publication. One need only place 
himself in the position of a legislator subject to pressures from the variety of interests 
concerned to realize the enormous difficulty of the problem." Similarly, the realistic 
difficulties which deterred ‘the Circuit Court of Appeals for the Second Circuit from 
enjoining the imitation of a design of a dress fabric can hardly be dismissed with the 
statement that “it does not necessarily follow from a lack of federal legislation that 
a court of equity is prevented from recognizing a property right or property interest of 
the plaintiff in the seasonal designs originated by him.”*? It does not follow necessarily , 
of course. But it isa very good reason for a court’s declining to exercise the legislative 
function of determining first whether a “property right” is to be created at all and 
second what safeguards and limitations are required in the public interest. Here, again, 
the legislative concern with the problem for a number of years is indicative of the com- 
plexity of the problem."? A common-sense judgment of “unfairness” is not a sufficient 


® [259 N.Y. 86 (1932)], p. 108. 

7[9 F. Supp. 279 (Wash. 1934)], p. 109. ” P. 109. 

§[35 F. (2d) 279 (C.C.A. 2d 1929)], p. 105. See 44 Yale L. J 877 (1935). 
9P. 108. 1 P. 107. 


13 See 31 Col. L. Rev. 477 (1931); Handler, Cases on Trade Regulation 873 (1937); Oppen- 
heim, Cases on Trade Regulation 394 (1936). 
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standard for measuring trade practices. Nor are courts always appropriate bodies for 
establishing the standards in the first place or for enforcing them in the second place. 

In academic classification, Controlling Retailers and Economics of the Iron and Steel 
Industry are not legal studies; they are economic studies. The difference is not, of 
course, in basic subject matter or in relevance; for these are studies of legal controls of 
business,—the operation of the N. R. A. codes in the two industries. The difference is 
in the emphasis given to the subject matter by the authors. Trade-Mark Infringement 
and Unfair Trading concentrates on legal doctrine employed in the regulation of busi- 
ness enterprise. The problems of the enterprise are assumed @ priori. The economic 
effects of the regulation through the doctrine and the desiderata of the regulation are 
also assumed. The N.R.A. code studies, on the other hand, concentrate on analysis 
of the business problems to which the regulation is directed, the desiderata of the regu- 
lation and the techniques and practical effects of the controls in operation. Any lawyer 
who represented a client in the process of code drafting or code administration knows 
how much such economic studies are part of his business and how impossible it is for 
him to accept the library classification and disregard economic studies as irrelevant to 
law. 

Dr. Mack’s study is in five parts. Part I deals with the history of governmental 
and co-operative control of merchandising prior to the summer of 1933 and “pictures 
the attitudes, customs, and institutions inherited by those retailers who were the actors 
in the N.R.A. experiment.” Part II “tells the story of the drafting of the Retail Code.” 
Part III describes the “problems and processes of Code administration.”’ Part IV sur- 
veys the effects of the Code and its administration on the several groups involved in the 
industry. Part V makes an appraisal of the experiment and draws some general con- 
clusions from it. Dr. Mack worked alone and brought to the study her personal ex- 
perience as a member of the staff of the Retail Code Authority in the City of New York. 

Economics of the Iron and Steel Industry is a co-operative study conducted by the 
three authors with the aid of a research staff. Financial support for the study came 
from The Brookings Institution, The Maurice and Laura Falk Foundation and the 
University of Pittsburgh, the Falk Foundation supplying the major part of the support. 
“In view of the highly controversial nature of the subject of the inquiry,” the Director’s 
Preface states, no parts of the manuscript were seen by anyone connected with the 
Foundation prior to publication. The study was initially “planned as one that would 
have immediate and practical influence in connection with the determination of public 
policy toward the Steel Code as one major example of the extensive code system set 
up under the National Recovery Administration.’’*4 When the shochet killed the N.R.A. 
eagle (disguised as a chicken),"5 the study was continued for its significance as “an 
objective analysis of the results of an experiment in industrial self-government.” For, 
as the Director says: “The Supreme Court decision did not solve the problems of this 
basic industry; the Court merely rejected one attempt at solution. The problems for 
which solutions were sought through the Steel Code antedate the Recovery Act, or 
for that matter, the depression itself. For the most part, they remain today to plague 
both industry and government. It is not unlikely, therefore, that other solutions will 
be attempted in the future. From the beginning of the investigation it was recognized 
that what was required in a study of the Steel Code was a comprehensive economic 


4 Vol. I, p. vi. 
*s Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935) 
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analysis of the iron and steel industry from the point of view of determining the neces- 
sity or the desirability of that Code or any other similar type of control. Consequent- 
ly, this appraisal of the Steel Code is intended not merely as an historical treatment of 
a Government experiment but as a constructive contribution.” 

The study is divided into four parts. Part I, entitled “The Background,” describes 
the industry, its production and distribution “patterns” and its labor conditions, the 
Steel Code and the administration of the Code. Part II deals with the production and 
pricing problems under the Code,"? and Part III with labor relations and labor condi- 
tions under the Code. Part IV contains a summary of findings and conclusions. While 
the study was a co-operative one conducted by a staff of persons, the responsibility 
for final authorship was divided. Professor Daugherty wrote the labor sections. Pro- 
fessor de Chazeau wrote the sections on price and distribution. Professor Stratton 
wrote the sections dealing with production, costs and earnings. 

Here are two invaluable case studies of two widely different industries. Though 
neither study neglects economic theory, both seek primarily to know and understand 
the ways, the habits, and the problems of the enterprises under investigation. Both 
bring within their focus all of the group interests involved in the industry and seek to 
ascertain the effects of practices and controls on each of the interests. Both studies, 
Steel to a much greater extent than Retailers, make use of statistical tables, curves 
and charts; but both recognize the possibilities of deception in the seeming accuracy, 
and the inadequacy of this information for true description or wise judgment. 

The immediate objectives of the N.R.A. were industrial codes of “fair competition.” 
This was a technical concept. “Fair competition” in the N.R.A. codes was not the 
converse of “‘unfair trading” which Dr. Derenberg studied. The codes were not to be 
uniform rules of “fairness” imposed on industry generally, as the common law rules of 
unfair competition seem to be. Each code of fair competition was to be a fairly com- 
prehensive set of regulations for the industry with which it dealt, specially drafted and 
adapted to meet the peculiar needs of that industry. Labor relations and labor condi- 
tions, which were completely excluded from the common law concept of unfair com- 
petition, were to be indispensable terms of the codes of fair competition. The codes 
were not to be imposed from above but were to be the products of the co-operative 
efforts of those concerned in the specific industries. The problems in steel were not 
those in retailing; and the steel code, even with appropriate changes of language, would 
make no sense in the retail trade. Each code is very properly, therefore, the subject of 
separate study. Yet the two studies contain some lessons in common on the techniques 
of control. 

In each industry, the process of code drafting is described as a tug-of-war between 
the several groups involved, employers, labor, “consumers,” the government. But 
within each group there was another tug-of-war. Indeed, when one is faced with con- 
crete proposals, the group lines seem to fade and become distorted. In steel, the inte- 
grated company, the semi-integrated and non-integrated company, the furnace mer- 
chant and the specialized products manufacturer, each has special interests not shared 
by the others and at times conflicting with those of the others. In retailing, the large 
and small retailers, the big city and small town locations, the department store, chain- 
store, speciality, variety and neighborhood store,—each has interests which irk the 
others. And within each classification, differences in institutional habits, personalities, 


Vol. I, p. vi. 


7 This includes an intensive analysis of the basing point system. 





BOOK REVIEWS 701 


and credos disrupt the real or apparent “unity” of interest. Even the initial problem 
of industrial classification—the question of what businesses the “industry” includes or 
excludes—turns out to be a problem of incredible complexity. The codes were, then, 
the resultants of many pressures; and the strength of the pressures depended not mere- 
ly on financial power, but on the personalities of the individuals in the fray, the degree 
of organization, astuteness of strategy, sustained perseverance and the turns of fate. 
Government representatives could do a good deal, but their effectiveness was limited 
by their resources; and their resources in terms of personnel, time, organization, spe- 
cialized knowledge and expertness were of necessity not abundant. 

Both studies conclude that labor, largely because it was unorganized in both indus- 
tries, received inadequate compensation for the privileges of self-government granted 
by the Codes to the employers. Both studies point to the dangers of code administra- 
tion by interested groups alone. Nominal government representation is not enough. 
Effective supervision is required to make self-regulation serve the public interest. And 
both studies warn against the danger of permitting power to become concentrated in 
fact in the hands of one of the interested groups. The Retail Code, Dr. Mack concludes 
in frank discouragement, attempted too ambitious a task. She generalizes that “‘legis- 
lation of the N.R.A. variety deals largely with a category of economic phenomena 
which either cannot be controlled at all or controlled only at an excessive price.””** The 
authors of the Steel study are not quite so pessimistic about social control in the iron 
and steel industry. Their analysis and conclusions are confined to that industry and 
they refuse to indulge in wider generalizations. 

The N.R.A. was a grand effort. If it failed, one substantial cause was the lack of 
detailed knowledge and information about industrial institutions to guide public policy 
in the determination of standards and the invention of suitable techniques of control. 
This need was being slowly supplied by the educating process of experience in the ad- 
ministration of the codes. The N.R.A. at the time of the Schechter decision was not 
the N.R.A. of 1933. The decision did not solve the problems to which the N.R.A. 
was directed; and it did not kill the spirit of that legislation. We know now, more than 
ever, the value of detailed knowledge of industrial conditions. Not simply economic 
theorizing, “on the whole,” “other things being equal” and “in the long run”; not 
alone general figures and general averages which fit nothing in particular; but concrete 
facts about the habits, practices and operations of specific industries and industrial 
establishments. Though steel is a basic industry with a high degree of concentration, 
a relatively small number of firms, a long history of co-operative effort in trade associ- 
ations, and bushels of statistics, the authors of the Steel study repeat many times that 
their analysis is hampered by a deplorable lack of “accurate data.” They labored 
mightily and well, but with “keen awareness” of the limits thus imposed. The lack is 
not due to want of interest or to measures of economy. It is quite likely that “accurate 
data” could be collected without increase of the expenditures now being made for 
statistical compilations. The lack is due largely to traditions about “trade secrets” 
and limitations on compilers of statistics. At one time it was hoped that the Federal 
Trade Commission would fill the need. The N.R.A. made a beginning. But the field 
is still open for government investigators and for university departments of economics 
—or of law. 

Harry SHULMAN* 

8 P, 5109. 


* Associate Professor of Law, Yale University School of Law. 
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The Tyranny of Words. By Stuart Chase. New York: Harcourt, Brace & Co., 1938. 
Pp. 396. $2.50. 

Here in “his most important book” (so the jacket informs us) a tired reformer finds 
new magic. Korzybski, Ogden and Richards, Bridgman, Hogben, Frank, Arnold, 
Robinson and others too numerous to mention have introduced Mr. Chase to the 
“science” of semantics. His theses, borrowed from so many sources and offered with- 
out pretense of originality, are oversimple, obvious, old, inadequate, often superficial, 
sometimes contradictory, and somewhat useful. 

Failure of communication is Mr. Chase’s devil; his heaven, the sweet reasonableness 
into which men relapse when communication breaks through. “The world outside 
has a natural pattern, order, structure.” So does our nervous system. But “language 
has not been reared to correspond to” these structures. It “has grown on a more 
devious pattern.” Two “besetting sins” dontinate our use of language. “One is the 
identification of words with things. The other is the misuse of abstract words.” “Hot,” 
“cold,” “good,” “bad,” “capitalism,” “communism,” “fascism,” “interstate com- 
merce” and “due process” are treated like objects; ‘unwarranted identifications and 
high order abstractions run riot.”” Men talk, argue, and fight without knowing what 
they are talking, arguing, or fighting about. 

Hope of salvation Mr. Chase finds in semantics. From Korzybski he borrows the 
concept of levels of abstraction. In verbalizing about an object man can move from 
the sub-microscopic level up through the microscopic and macroscopic levels to con- 
cepts of such generality as to be practically meaningless. Take a pencil. At the first 
level it is a “‘mad dance of electrons”; then at the macroscopic level, a non-verbal 
object which we can see and touch. Next comes the word, label, or symbol “pencil,’’ 
and, at still higher levels, more elaborate description, pencils-as-a-class, and so on up 
through “standard of living,” “economic goods,” “production,” and “capitalism” 
to “Western civilization” and “human culture.”” From Ogden and Richards, he takes 
the concept of “referent.” “Not a single word means anything in itself’’; ““The point 
of every discussion is to find the referent”—the object, the pencil. Finally, from 
Bridgman, he adds a touch of meaning for scientists, the “operations” test. “Concepts 
not subject to operations are meaningless.” This is as true of “Germany” and “credit” 
as it is of “length.” ‘Facts are the central exhibit of the scientific method.”* The 
sum of Mr. Chase’s borrowings is a “young and difficult study.” Its goal is to make 
man conscious of abstracting, to enable him to find referents or to show the absence 
of referents. 

In the second half of the book Mr. Chase forages, in twenty page chews, through 
his predecessors looking for referents. Naturally he finds very few. He ticks off the 
philosophers from Aristotle to Hutchins in nineteen pages, turns with logicians for 
eighteen (“‘Logicians tend to oppose the scientific method . . . .’”’!), shakes the econo- 
mists right and left for twenty each and swings them for twenty-two more, goes round 
and round with the judges for twenty, strolls with the statesmen for twenty-two, faces 
the world outside for eleven, and ends up with an appendix of horrible examples, 
including an earlier paragraph of his own. 

The vitiating factor in Mr. Chase’s analysis is, of course, in his restrictive use of 
referent—his effort to confine the multiple functions of language to simple pointing 


' In fairness, Mr. Chase states that ‘“‘fact” is ‘“‘an abstract term of a very high order’’; yet 
he seems to me to ignore this insight in most of the practical applications of his doctrines. His 
stress is more on “‘the referent’”’ than on consciousness of abstracting. 
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to tangible particulars. Even he must continually violate his own canons. What are 
the “referents” for “the scientific method,” “the philosophic method,” “the natural 
structure of the world outside,” “the human purpose,” “sane men in general” (how 
does this differ from the abhorred “mankind’’?), or “the awful depths of language it- 
self’? Are not even his key concepts—“semantics” and “referent”—somewhat 
spooky? Communication, investigation, and experiment require abstractions of all 
degrees of generality. To make our world manageable, we must subsume under cate- 
gories, abstract from totality, and ignore “irrelevant” tangible particulars. The “big, 
blooming, buzzing confusion” about us is yet to be reduced to static, atomistic elements 
which can be given unique names for all time to come. 

It is true, no doubt, as one of Mr. Chase’s mentors has written, “that a name apart 
from our uses of it is nothing but a shape on paper or an agitation in the air.”? But 
the uses of language are many. Sometimes it is used to promote, describe, or celebrate 
moral attitudes. Such is the language of legal doctrine. The student who sets out to 
find tangible referents for trust, title, lien, bailment and so forth is in a fair way to 
drive himself neurotic. In Mr. Chase’s own words: “There is not a reliable referent 
in the whole litany.” Nevertheless, these legal concepts do have an operational mean- 
ing (or meanings) in terms of judicial behavior and social context. Useful questions to 
ask about such concepts are not whether they are tangible or intangible, true or false, 
fiction or non-fiction but, if you are an advocate, whether or not they are persuasive, 
or if you are a judge or legislator, whether you like the results to which they point, 
or if you are a scientist, whether they aid in accurate description. To contemporary 
law students nurtured on Hohfeld, Cook, Corbin and their followers all of this is old stuff. 

In the realm of moral judgments other than “legal” the breakdown of Mr. Chase’s 
test of meaning is equally obvious. He ends up on chapter with a ringing plea for 
statesmen to find “the human purpose to be accomplished in a given situation”; and 
the “fraudulent concepts” of Hitler are to be destroyed by their own “falsity.” But 
he rejects the labor theory of value because “there is no operational foundation to 
prove” it. He can find no referents for “‘the good,” “justice” and so forth, and few 
for Socialism, Communism, or Fascism; they are just blab, blab, blab. Hopefully, he 
looks forward to the day when we can “dispense with concepts not derived from care- 
ful observation’’; but he also adds “‘and from the necessities of survival and well-being 
under the conditions of this earth.” These latter words open a wide door. The truth is 
of course, that there can be no “operational foundation” to “prove” any theory of 
value and that the emotive powers and ceremonial or consolatory functions of symbols 
depend largely upon their lack of empirical referents. Can psychological and organiza- 
tional needs be exorcised by showing that there is nothing immediately tangible behind 
gods or ghosts or goal-words? Witness our insistent demand for a “constructive phi- 
losophy.” What so excites Mr. Chase about the hope in semantics if not his own pic- 
ture of Utopia? 

In sum, Mr. Chase might well have heeded his own early warning: “A high and 
mighty disdain for all discussion of abstract ideas is simply another form of mental 
confusion.” Yet his problem is important and his sources are important; it is to be 
hoped that his words will exercise enough tyranny over his readers to drive some few 
to such sources and beyond. 

Myres S. McDoucat* 

? Richards, Logical Machinery, 16 Psyche 76, 79 (1936). 


* Associate Professor of Law, Yale University School of Law. 





704 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Cases on Conflict of Laws. Edited by Ernest G. Lorenzen. St. Paul: West Pub- 
lishing Co., 1937. Pp. xxxvi, 1138. $6.00. 


Comparative Commentaries on Private International Law. By Arthur K. Kuhn. New 
York: The Macmillan Co., 1937. Pp. xii, 381. $4.00. 


Cases on Conflict of Laws. Edited by Fowler V. Harper and Charles W. Taintor II. 
Indianapolis: The Bobbs-Merrill Co., 1937. Pp. xxix, 11869. 


To review Lorenzen’s Fourth Edition, Kuhn’s Commentaries on Private Inter- 
national Law and Harper and Taintor’s Cases on Conflict of Law is to witness a glorious 
sunset, endure an interlude of darkness, and then, enjoy a brilliant sunrise. 

Within the limits which Lorenzen has set, his casebook is a masterpiece. A review 
of its structural organization, however, is unnecessary for the new edition follows 
essentially the pattern of prior editions. The basic philosophy has been preserved. 
Although the number of chapters has been increased from seven to thirteen and one 
hundred ninety-five new cases have been added and seventy-three omitted, the over- 
all length of the volume has not been altered.? A much too short introductory chapter 
(sixty-four pages) on the history of conflicts, domicile, and qualification and renvoi 
begins the new volume. Jurisdiction and foreign judgments have been divided into 
two chapters, as have torts and workmen’s compensation. The administration of 
estates has been expanded into three chapters on decedent estates, trust estates, and 
debtors’ estates. Commercial arbitration provides a thirteenth chapter. 

As ever, Lorenzen’s new edition is a most teachable book and a most useful guide 
to the substantive materials on conflicts of law. Nevertheless the reviewer believes 
that casebooks written on this model have come to the close of their day. The writings 
of Cook, and Cavers, and Lorenzen himself are having their effect and at least atten- 
tion is being given to the much neglected prechoice of law problems which to the 
practice forever will be the more difficult and the more significant. This change can 
be only a credit to Lorenzen himself, for while in his four editions he has not made 
this re-emphasis, surely without them the change would have been delayed. 

To turn to Kuhn’s text book is to turn to darkness—for like the night it covers all 
things. And like the night, there is little illumination. After the introductory chapters 
on “Historical Development” and “General Nature and Scope” the book strives to 
compare the civil and common law conflicts rules on nationality and domicile, jurisdic- 
tion and procedure, status and capacity of persons, the contract and status of marriage, 
dissolution of the marriage status, parent and child, property, contracts, foreign torts, 
and succession upon death. To cover this multitude of subjects in the short space of 
347 pages of text necessarily has produced a condensation which results in platitudes, 
generalities, omissions and inaccuracies. 

The discordant note with which the chapter on foreign torts is opened epitomizes 
the spirit of the entire volume. “Justice demands that wrongs be redressed even if 
they occur outside the jurisdiction.”’* But what is “justice?”’ Is it everywhere equal 


* Lorenzen, p. vii. ‘“The arrangement of materials in this edition is substantially that of 
the third.”’ 


? This is particularly remarkable because in addition to the many new cases, ‘‘Introductory 
Notes” to chapters and sections have been added, as have law review and “‘restatement”’ 
material. 


3 See the discussion of Harper and Taintor, infra, p. 706. 4 Kuhn, p. 304. 
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and the same? “Who” demands in the name of justice? What are “wrongs”? In 
short, the careful scholar will be distressed by Kuhn’s cavalier treatment. The in- 
clusion of the classical landmarks of Machado v. Fontes and The Halley affords but 
little additional assistance in escaping from the Scylla of the concept and the Charybdis 
of result. The classical territorial theories of conflicts in the field of torts have run 
afoul of perplexing complexities in Young v. Masci,5 in Scheer v. Rockne Motor Corp.® 
and in Dallas v. Whitney.? Similar cases are legion, but their problems escape this 
volume. In short, this chapter and the entire volume contains only the most general 
references to abstract (i.e., meaningless) common law “principles.”’ There is little 
analysis, less criticism, and no consideration of the problems as ‘‘conflicts problems.” 

The volume is written with an uncritical acceptance of a conceptualistic view of 
the law of conflicts. Apparently all literature and case material which throws doubt 
upon the perfection of this theory has been excluded. And this exclusion can not be 
forgiven. I do not suggest that Mr. Kuhn must accept other theories or rationales of 
conflicts cases, but without their recognition one cannot but doubt the adequacy of 
the volume. The omission of critical law review writings is legion. Outstanding among 
the omissions is the failure to cite or discuss Cook’s articles on ““The Logical and Legal 
Bases of the Conflict of Laws,’’® “‘ ‘Substance’ and ‘Procedure’ in the Conflict of Laws,’’? 
“Tort Liability and the Conflict of Laws,’** and “ ‘Contracts’ and the Conflict of 
Laws.”** Whether you accept or reject Cook’s point of view is your business, but it 
must be patent to all that without the inclusion and discussion of this point of view 
a treatise can hardly be considered scholarly. 

Thus, so far as the common law materials are concerned the book appears to be 
indubitably deficient, and this is particularly unfortunate for the true merit of Kuhn’s 
work was to make available civil law materials to the common law lawyer. The 
suspicion, based on the inadequacy of the treatment of common law rules naturally 
extends to the civil law materials. So far as this reviewer is concerned it can be sus- 
picion only. Suspicions, perhaps, are unfair, and extrapolation from what we know 
to what we do not know is usually dangerous. The suspicion itself, however, repels 
further investigation. And the Arctic night already is too long, and the reviewer is 
eager to turn to the light of a newer day which Harper and Taintor promise in their 
Cases on the Conflict of Law. 

This casebook is of normal size and dimension. At this point its similarity with 
existing conflicts books ceases. The editors have taken a bold stroke. Unlike Lorenzen 
who dedicates but 52 pages to domicile and therein inserts what materials he uses on 
“qualification” and “renvoi,’’ Harper and Taintor devote their first 345 pages to 
“Foreign Elements in Legal Relations.’’ This is the first serious attempt to present 
in a casebook the method which makes conflicts a separate body of legal learning. 

In the past casebooks have shunned this problem not only because of its uncom- 
promising complexity but also because the romantic couple—the territorial theory 
and the renvoi—turned out to be incompatible. Eventually the deficiencies of renvoi 
and the absurdity of the hypothesis that choice of law rules produced uniformity 
had to be disclosed in casebook form. Harper and Taintor have done this. 


5 289 U.S. 253 (1933). 

668 F. (2d) 942 (C.C.A. 2d 1934). 942 Yale L. J. 333 (1933). 
7W. Va. 188 S. E. 766 (1936). 10 35 Cal. L. Rev. 202 (1935). 
§ 33 Yale L. J. 457 (1924). ™ 31 Ill. L. Rev. 143 (1936). 
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Part I of Harper and Taintor’s volume is so attractive in its focus on the basic 
question of what is the conflicts technique as distinct from what happened in tort or 
contract cases that the reviewer is tempted to extend the discussion to unreasonable 
lengths. Certain that the book review editor would not permit this he hopes that his 
enthusiasm will incite your curiosity to read and revel as he has. 

Part II carries forward the same basic inquiry and asks the question “When Will 
Courts Adjudicate Controversies Involving Foreign Elements?’’ Three chapters re- 
duce the conceptualistic limits of jurisdiction and judgments to the more significant 
inquiries, “When Will Foreign Elements Affect the Legal Desirability of Adjudica- 
tion,” and “When Will Foreign Elements Affect the Constitutional Limitations on 
Adjudication.”” Conversely, Part III considers “Foreign Elements Regarded as Legal- 
ly Insignificant.”” Part IV, the last part of the volume, considers the issue of choice 
of law or “When Foreign Elements are Regarded as Legally Significant.’”” The choice 
of law problem consumes less than half of the volume. This reduction of emphasis 
on substantive differences in local law rules seems highly desirable. It is, of course, 
always grievous to lose old friends, and many of the classical cases do not appear in 
this shortened part on choice of law. But new friendships will grow as strong and will 
perhaps be more delightful. 

It forever may be perplexing that a person is treated as married in one state and 
not in another; but the marriage relation as a legal problem seldom arises singly. 
Economics is ever intruding. Thus a court must frequently decide whether a case 
should be treated as a status case, a domicile case, or a property case. For as it starts, 
so will it finish. Thus, this reviewer believes that the emphasis on qualification which 
Harper and Taintor have injected into this volume is indispensable to an intelligent 
prediction on the issue of choice of law.” 

To date, no casebook has endeavored to present these materials with an adequacy 
which they deserve. Thus, this volume may well mark the beginning of a new day 
for conflict of laws casebooks. It is well edited, concisely organized and footnoted." 
Balanced in length and content it should be a thoroughly teachable book. 


™ See Harper and Taintor, p. 258, quoting Arminjon as follows: ‘‘How can we know what 
law is applicable to a legal relation without having first determined the nature of that relation? 
Qualification must necessarily precede the choice of law for, when two laws seem simultaneous- 
ly applicable and when they qualify differently the relation in question, there is not one but two 
relations depending upon whether we consult one or the other law To act otherwise 
would be to suppose competent, @ priori and arbitrarily, one of the conflicting systems whose 
applicability must be established by means of one of the choice of law rules of that legal system 
must decide the question. That question can be decided only after its elements have been 
defined and classified by means of the rules of qualification of that legal system.’ 


‘3 In some instances the cases have been too concisely edited, i.e., the facts in Loucks v. 
Standard Oil, p. 21, are omitted to the detriment of the case. This has occurred frequently in 
the early part of the volume. The footnotes are not mere repositories of authority but guide 
the student in the development of the problem. Cross-referencing of cases, however, would 
improve the volume at numerous points and the citation of all the law review materials con- 
tained in the footnotes in the table of books and articles—scarcely a fourth of them appearing 


—would facilitate its use. Occasional typographical errors will no doubt be corrected in 
future editions. 
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The weather report for the new volume: “Clear, with fresh but moderate winds.” 
And from the old prophets, perhaps, “storms of protest.” 
Frank E. Horacx, Jr.* 


The Good Society. By Walter Lippmann. Boston: Little, Brown & Co., 1937. 
Pp. xxx, 390. $3.00. 


Since its first publication early last fall, Mr. Lippmann’s book, The Good Society, 
has been the subject of a good deal of highly divergent comment. Within my own 
observation, the highest note of praise has been that struck by Mr. Horace J. Bridges, 
of the Chicago Ethical Society. “The work,” says Mr. Bridges, “has stirred me to 
great enthusiasm. For twenty years I have been consciously waiting and longing for 
just such a book as this [It is] a work worthy to stand in the line of succession 
to the First Book of Hooker, to Milton’s ‘Areopagitica,’ to Locke’s ‘Treatises on 
Civil Government,’ to Burke and Adam Smith, and to John Stuart Mill.’ In contrast 
to the enthusiasm of Mr. Bridges are the opinions of Mr. Lippmann’s ex-brother 
socialists. From them has come a chorus of assertion and innuendo, that Mr. Lipp- 
mann has simply “sold out’’; and even the relatively moderate Max Lerner, though 
absolving Mr. Lippmann of any conscious dishonesty, observes significantly that 
“Mr. Lippmann is a rich man; [that] his friends are the possessors of the earth; [and 
that] he is their prophet.” His book is described as “‘a rationalization of the economic 
claims and political fears” of his friends, and he is accused of “fleeing to the Nirvana 
of political inaction.” 

It does not seem to me that The Good Society itself gives much support to any of 
these views. It is, most decidedly, not a great book; it is rather dull, much below 
Mr. Lippmann’s own standard as a piece of writing, and confused and inconsistent in 
its substance almost from beginning to end. On the other hand, it seems to me equally 
certain that the book is not a plea for inaction, and, though confessedly a product of 
a period of personal bewilderment and wishful thinking on the part of its author, it 
is, I think, about as honest as tracts of its kind usually are. 

“I began to write,” says Mr. Lippmann, “in a mood of protest but without much 
hope.” He has been “bewildered,” he says, ever since the War. Yet his occupation 
forced him into daily comment upon critical events with no better guide to their 
meaning than his own “hastily improvised generalizations.” His ‘predicament,’ 
was “not pleasant.”4 He speaks of “weariness” and “discouragement,” of “the 


* Professor of Law, Indiana University Law School. 


* Bridges, Mr. Walter Lippmann’s “Good Society”: An address to the Chicago Ethical 
Society (1937). 

? Lerner, Lippmann Agonistes, The Nation (Nov. 27, 1937). See also Marshall, Columnists 
on Parade VI: Walter Lippmann, The Nation (April 23, 1938). 

3 Any one doubting this estimate should compare The Good Society with Mr. Lippmann’s 


Method of Freedom of 1934, which dealt in a prefatory way with somewhat the same subject 
as his present book. 


4It is hard to believe that Mr. Lippmann was aware of much “bewilderment,” or that he 
felt his predicament “unpleasant,” when he wrote his Preface to Morals. See, especially, 
chapters xii and xiii. The Preface to Morals was published in May 1929; the stock market 
crash, it will be remembered, came in October. 
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dismalness of the prospect” which prevailing social philosophies held forth; words 
like “intolerable” and “unendurable” appear again and again. But finally, he says, 
he saw that his own inner conflict simply reflected the great schism in the modern 
world outside; and things began then to become clear. He began to see that all the 
“unendurable” and “intolerable” things were not merely “intolerable” and “unen- 
durable”; they were also mistaken; they were the inevitable results of certain “intel- 
lectual” errors made by liberal “thinkers” in the early part and middle of the nine- 
teenth century. It is the “thinkers,” it seems, who really determine the shape of 
things in the practical world; only it is about seventy-five years after they are dead 
and gone before they do so.’ Recognizing this, Mr. Lippmann says that he expects 
to be attacked by the present-day world as a mossback and reactionary, and he also 
fears that the world of the present may perhaps not heed him, for “men may have 
to pass through a terrible ordeal before they find again the central truths they have 
forgotten.” But that they will find these “truths” again, Mr. Lippmann entertains 
no doubt, “if only the ideas that have misled them are challenged and resisted.” 

One of the “ideas” which have misled the men of the modern world, according to 
Mr. Lippmann, is laissez faire; the other (for it seems there are only two) is “‘authori- 
tarian collectivism,” or the belief that “the Good Society” is to be ushered in through 
“the coercive direction by government of the life and labor of the people.” “I have 
sought,” says Mr. Lippmann, “to examine this design of the future not only in its 
fascist and its communist embodiment but also in the gradual collectivism of demo- 
cratic states, trying to determine whether a society can be planned and directed for 
the enjoyment of abundance in a state of peace I have come finally to see that 
such a social order is not even theoretically conceivable I realized at last that 
a directed society must be bellicose and poor. If it is not both bellicose and poor, 
it cannot be directed. I realized then that a prosperous and peaceable society must 
be free. If it is not free, it cannot be prosperous and peaceable. It took me some time 
after that to understand that this was no new discovery, but the basic truth which 
the liberals of the eighteenth century taught at the beginning of the modern era. 
.... I seek to find out why the development of the liberal doctrine was arrested and 
why liberalism lost its influence on human affairs.” 

The answer that is given by Mr. Lippmann is that real and effective freedom in 
the economic sphere is not possible of attainment except through governmental 
regulation; that a policy of nonregulation is, quite literally, a complete impossibility; 
that the traditional liberal policy of laissez faire has therefore not been a policy of 
nonregulation, but a policy of continuing in effect the particular system of regula- 
tions, to which liberals had become used; that that particular system of regulations 
was not well calculated for the attainment of true economic freedom; that a program 
appropriate to that end would involve a great multitude of reforms and departures 
from laissez faire; that it would aim to break up, prevent, and minimize monopolies 
and collectivisms of all kinds; and that it would, on the other hand, aim to maximize 
the number, and the freedom and intelligence, of all those individual choices of occu- 
pation, employment, expenditure, and investment, which, taken together, would 


5 Accepting, as I do, Mr. Lippmann’s view that “Adam Smith would not have regarded the 
corporate capitalism of the nineteenth [or twentieth] century as the obvious and simple 
system of natural liberty, which he has imagined,’”’ the determination @ Ja Smith seems con- 
siderably overdue. 
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constitute the sort of ideal free economy which Adam Smith had in mind when he 
wrote his Wealth of Nations. Mr. Lippmann thinks that Adam Smith’s ideal free 
economy could still be brought about at the present day without any sacrifice of 
efficiency in production or distribution; he says that the technology of neither of these 
processes requires, for efficiency, as large business units as we now have; the techno- 
logically-required size of unit, he thinks, is never, in any industry, as large as the 
industry itself. From this he concludes, as I have said, that Adam Smith’s ideal free 
society could, by properly conceived laws, be ushered in at the present day, without 
any sacrifice of efficiency. 

Mr. Lippmann suggests a partial list of the reforms which he thinks necessary to 
accomplish the end which he has in mind. His list includes a liberal program of ex- 
penditure for education, public health, flood and drought control, water power de- 
velopment, conservation and improvement of natural resources, relief and re-education 
of the unemployed, and active measures for bringing new enterprises to regions 
abandoned by older enterprises; also, prohibition of holding companies; prevention of 
corporate accumulations beyond sinking-fund requirements; general renovation of 
corporation law to keep down and reduce the scale of business organizations; prohi- 
bition of monopolies and unfair trade practices, and abolition of all monopoly-produc- 
ing privileges; control of money and credit to secure the equation of the rates of 
saving and investment and to stabilize the purchasing power of money; promotion of 
cooperative organizations among farmers, laborers, and consumers; measures for im- 
proving the bargaining positions of these groups; steeply graded income taxes, es- 
pecially on unearned income, including the eventual expropriation of all unearned 
income now spent for private consumption—all this, and, presumably, much more, 
with a view to the diminishment of existing inequalities in income and inheritance 
among the American people. 

The foregoing is, I believe, a fair summary of the most plausible and comprehensible 
part of the Lippmann book. It can be seen, I think, that there really is no ground for 
the charge that Mr. Lippmann is advocating a do-nothing policy; his program is too 
suggestive of various elements of the New Deal for any such conclusion; and as lately 
as February of last year, Mr. Lippmann, though expressing his opposition to President 
Roosevelt’s Court Plan, stated in so many words that there were only a few items in 
the New Deal program that any man of liberal temper and progressive purposes 
would not approve.’ The only item he then mentioned; other than the Court Plan, 
was the N.R.A. in its general application; as applied to demoralized industries, like 
coal mining, Mr. Lippmann said he approved it; and in the summer of 1934, he had 
thought it still, perhaps, too soon to say that the N.R.A., even in its general applica- 
tion, had failed to produce results commensurate with the effort it involved. He? 
did not approve it; but he gave no evidence of any such violent hatred as he now dis- 
plays. So, although the “radically conservative program of liberal reform’ which 
Mr. Lippmann sets forth in The Good Society is characterized in spots by a good deal 
of vagueness, there can be no doubt, if it is eked out by what he said in his Method of 
Freedom four years ago and in his Supreme Court pamphlet last year, as to just where 
Mr. Lippmann stands. So far as the merits of current American political issues are 


6 The Supreme Court, Independent or Controlled, p. 33. 


7The Method of Freedom, p. 70. His approval of the A.A.A. is somewhat qualified 
Cf. Method of Freedom, p. 70, with The Good Society, p. 115. 
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concerned, Mr. Lippmann approves, in general, of the New Deal. There is, then, so 
far as I can see, no warrant whatsoever for the charge that Mr. Lippmann has sold 
out to the vested interests. 

Nevertheless, it is, I think, impossible to read The Good Society without gaining the 
impression that the book is a bitter attack on President Roosevelt and the New Deal. 
It will, therefore be interesting to note briefly some of the means by which this im- 
pression is produced. 

Mr. Lippmann starts out with an attack on what he calls “the providential state’’ 
and “the collectivist movement.” His argument is directed against what may be 
called “total planning”—i.e., a system whereunder the government would conscript 
the national resources of men and materials, determine the types of productive and 
distributive activity in which the nation should engage, allocate the national re- 
sources among these activities, and ration the resulting goods and services among the 
citizenry. Under such a system, individual choices of occupation or of modes of con- 
sumption would not exist. Mr. Lippmann implies, if he does not assert, that systems 
having these characteristics are now to be found functioning in Russia, Italy, and 
Germany. How far that is true, I am not prepared to say. At any rate, Mr. Lippmann 
says, or implies, that it is because these systems do involve the conscription of men 
and materials, the coercive allocation of these, and the rationing of the resulting 
product, that there is so much violence and tyranny in the countries mentioned. Vio- 
lence and tyranny, he thinks, are inevitable consequences of systems such as they 
possess. 

Now, the reader of this review may wonder just what all this has to do with the 
United States, since there is not, so far as I am aware, any considerable body of 
persons in this country who desire to emulate the violent methods of the countries 
just mentioned, or even to inaugurate, without violence, the sort of totally planned 
economy which Mr. Lippmann describes. But Mr. Lippmann says that practically 
every one but himself and a few other “isolated thinkers” really do desire to inaugurate 
such an economy, albeit by gradual and pacific methods; or else they desire to do other 
things, of which the inevitable and result will be the same. And in either case, Mr. 
Lippmann tells us, the inescapable consequences will be violence, tyranny, poverty, 
and war. 

The persons who entertain these dreadful desires, Mr. Lippmann terms “gradual 
collectivists.” They include, besides New Dealers, such diverse groups as Old Guard 
Republicans, “democratic socialist intellectuals,” tariff beneficiaries, labor unions 
large corporations, and doubtless many others. There is little attempt at analysis or 
demonstration; rather, these oddly assorted groups appear and reappear in the dis- 
cussion as horrible examples of the single thing, collectivism, which Mr. Lippmann 
seems so passionately to hate and fear. And there is one remarkable passage in which, 
after asserting that all “the active contenders for power in the modern world” are 
“fundamentally lawless,” in that “they are all in rebellion against the moral heritage 
of western society,” Mr. Lippmann pauses to assure the reader that he is “‘not ob- 
livious of the differences which distinguish’ these contending groups. He is aware, he 
says, of “the existence of sub-species: that there is a Second International, a Third 
under Stalin, and a Fourth under Trotzky; that Italian fascism and German national- 
ism have a somewhat different complexion; that Old Guard Republicanism in the 
United States, with its patronage of corporate collectivism, serves other interests than 
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the collectivism of the New Deal.” And then he goes on: “There are also important 
differences between lions and tigers, even between African and Indian lions. But 
from the point of view of, let us say, a goat or a lamb, the common characteristics of 
all the great carnivores are more significant than their differences.” Abstracted from 
its context, this whole passage sounds silly and ridiculous; but read in passing, it 
may, I suppose, pass muster with some simple and unwary minds. 

The reader of this review may find it difficult to believe that the technique I have 
described can have been adopted by Mr. Lippmann, or that this lion-and-tiger pas- 
sage can have been penned by him, without some conscious intellectual dishonesty on 
his part; but in fairness to Mr. Lippmann, it should, I think, be remembered that men 
who are emotionally overwrought do frequently adopt such tactics and write such 
passages in assuaging their own doubts; and in such cases, they may offer their 
product to the public in entire good faith. The writers in such cases simply think 
words, not things, thereby disregarding a wise admonition of the late Justice Holmes; 
their words bridge for them the chasms of reality; and they get safely to the intellectual 
destination for which they yearn. It is, I think, a great mistake to assume a consciously 
dishonest motive in such cases. Candor in discourse is not a simple thing which any 
one may have: it is a difficult art, in which a radical and ever-present skepticism is the 
most important element. 

Now, I daresay it will have occurred to the reader that most of Mr. Lippman’s 
“gradual collectivists” are not gradual collectivists (if collectivists at all), but partial 
collectivists. And such a category would include practically every one; for we have, 
all of us, always been collective about some things: the mails, for example, and the 
highways. And while it may be that our highways, for example, lag in development 
behind the cars that travel over them, few would assert, I think, that our present 
highway system could have been developed upon any other than a collective basis. 
The obvious fact is that whether we shall be collective or non-collective about any 
particular activity is a matter of choice in the light of the pros and cons of the particu- 
lar case. Even Mr. Lippmann is collectivist about “schools, hospitals, recreation 
centers, and all manner of social services”; and if there is something in the “essence” 
of a social service that limits this collectivism of Mr. Lippmann, that “essence” 
escapes me. Mr. Lippmann says that “the great difference between public works and 
social services undertaken in a liberal regime and those undertaken in an authoritarian 
is this: in the liberal regime the sovereign, that is to say the people through its repre- 
sentatives, thinks of itself as chartering public enterprises; in an authoritarian regime 
the public enterprises are regarded as the right hand of the sovereign and filled with 
his majesty.” Now, this talk of “the people’s thinking about itself through its repre- 
sentatives” and of “public enterprises’ being filled with his, that is to say the people’s, 
majesty” is a nice lot of language; but what does it mean? Obviously, it means noth- 
ing; the function of such language is to evoke emotion, not to communicate thought. 

Mr. Lippmann’s treatment of the President himself is much the same as his treat- 
ment of the New Deal, though, as a matter of fact, Mr. Roosevelt is mentioned in 
The Good Society only three times. One of these three references (on page 26) is com- 
paratively innocuous, though it does carry a possible implication that Mr. Roosevelt 
is engaged in attempting all the damnable collectivistic things of which Mr. Lippmann 
disapproves. The second reference to the President (page 10) attempts to identify 
him with Louis XIV of France and certain bloody tyrannies practiced in that country 
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under that monarch. The third reference to the President (on page 8) consists of a 
statement that he once said “that the liberal conception of the state belongs to a 
‘horse and buggy’ era.” The citation is to the President’s press interview of May 
31, 1935, following the Supreme Court’s N.R.A. decision. If one may rely on the 
report of that interview in The New York Times,’ Mr. Lippmann’s statement is 
without foundation. It appears from that report that Mr. Roosevelt’s actual state- 
ment was that “the N.R.A. decision had deprived the government of all control over 
economic and social conditions by interpreting the interstate commerce clause in the 
light of the ‘horse-and-buggy’ days of 1789, when it was written.” He said that the 
decision had presented the country with a problem which was independent of the 
question of turning to the left or the right. “Over the next ten years,” said the Presi- 
dent, “the country must decide whether it will relegate to the states control over 
national economic conditions, and over social and working conditions, regardless of 
whether those conditions have a definite bearing on conditions outside the different 
states.” Thus, the Roosevelt statement related only to the distribution of power be- 
tween state and nation; it had nothing to do with “the liberal conception of the state”’; 
and Mr. Lippmann’s statement that it did have, is, as I have said, unfounded. In 
pointing out this fact, I wish again to say that I do not mean to accuse Mr. Lippmann 
of intentional misrepresentation: he probably did not trouble to look the matter up, 
and his emotions did the rest; but the fact of the misrepresentation remains. 

Now, what is the explanation of this pervasive inconsistency in Mr. Lippmann’s 
book and of his bitter hostility toward the New Deal and the President? Those who 
were readers of Mr. Lippmann’s newspaper “column” in the days “before Chicago” 
will remember that Mr. Lippmann was not, even then, over-cordial toward the 
President. Thus, on one occasion, I remember, he referred to Mr. Roosevelt as “a 
pleasant and affable man who, without any important qualification for the office, 
would very much like to be President.”® Persons who recollect this old attitude of 
Mr. Lippmann’s may be tempted to think that Mr. Lippmann has simply been be- 
deviled by a personal dislike; but, again, I think this would be unjust to Mr. Lippmann, 
for, as I have said, in his Method of Freedom, in 1934, he wrote of much the same sub- 
jects that he treats in The Good Society, but in a very different spirit. The explana- 
tion must, then, be something that has occurred since the early part of 1934; and since 
Mr. Lippmann apparently approved, in the early part of 1937, of all of the New Deal 
except the Court Plan and the N.R.A. in its general application, the available evidence 
would seem to point pretty clearly to the Court Plan as the cause in question. 

The only other possibility is the continuing failure of the Administration to enforce 
the anti-trust laws, or to do anything to strengthen these laws, or to revise syste- 
matically our whole system of corporation law. But unless Mr. Lippmann is totally 
ignorant of the sad judicial history of the Sherman Act and other federal anti-trust 
laws, he must be aware that there has been little reason to waste effort in seeking 
to enforce those laws before a court whose latest pronouncements have included 
decisions like A ppalachian Coals, Inc. v. United States,” Arrow-Hart & Hegeman Electric 
Co. v. Federal Trade Commission" and International Shoe Co. v. Federal Trade Com- 
mission;® and as for really effective legislation in the corporation and monopoly field, 


§ For June 1, 1935. 


°I speak from memory because I do not have The New York Herald Tribune for the 
period in question at hand. 


288 U.S. 344 (1933). ™ 291 U.S. 587 (1934). ™ 280 U.S. 291 (1930). 
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no candid, competent, and informed person could possibly have thought, prior to the 
Supreme Court’s capitulation in the Court fight, that such legislation had even a ghost 
of a chance against the Court’s powers of invalidation and interpretation. 

A a matter of fact, the President’s Court Plan is not even mentioned in The Good 
Society; instead, Mr. Lippmann criticizes the Court for abusing its powers.'3 So, if 
the Court Plan is at the bottom of Mr. Lippmann’s bitterness toward the President 
and the New Deal, it appears that, for some strange reason, Mr. Lippmann was 
unwilling to discuss it. 

Why this should be, one can only guess; but, at least, it is apparent that Mr. Lipp- 
mann, in writing The Good Society, was in another “unpleasant predicament.” Most 
of the things that he wanted to urge should be done by the government, the New Deal 
was already trying—blunderingly, perhaps—to do; most of the things that the New 
Deal had done, he actually approved; yet he was passionately anti-New Deal and 
unwilling, or, perhaps, unable, to discuss the real basis of his opposition. In such a 
predicament, a man would be likely, it seems to me, to turn out just the sort of 
inconsistent and over-rhetorical wordiness that is found in The Good Society. And 
unless there was some such cause operative, it is impossible, I think, to conceive 
how a sincere and able man like Mr. Lippmann could ever have written so confused 
and confusing a book. 

WILLIAM W. CrosskEy* 


Cases on International Law. By James Brown Scott and Walter H. E. Jaeger. St. 
Paul: West Publishing Co., 1937, Pp. Ixix, 1062. $5.50. 

Cases and Other Materials on International Law. Edited by Manley O. Hudson. 2nd 
edition. St. Paul: West Publishing Co., 1936. Pp. xl, 1440. $6.50. 


. Shorter selection, 1937. Pp. xxxix, 622. $5.00. 


The Law of Nations: Cases, Documents, and Notes. Edited by Herbert W. Briggs. 
New York: F. S. Crofts & Co., 1938. Pp. xxix, 984. $8.00. 

In 1775 Benjamin Franklin wrote to Frederick Dumas that Vattel’s treatise on 
international law “‘has been continually in the hands of the members of our Congress 
now sitting.’’* Ever since the establishment of the United States, rules of international 
law have been applied to countless instances of the external affairs of the country, and 
since the early days of the Union international law has been a subject of academic 
studies. None less than Chancellor Kent considered international law “an essential 
part of the education of an American lawyer.’’ The international law which was 
taught in the law schools of the country at and after Kent’s time was essentially based 
on Vattel and on other writers who, like Vattel, thought and wrote in terms of natural 
law. When the historical and the positivistic schools of law and their realistic suc- 
cessors became dominant, it was thought that international law deals more with that 
which ought to be rather than with that which is; international law lost ground in 
most law schools and became one of the social sciences. 

This was the situation against which Professor James Brown Scott took a stand 
when he published his casebook in 1902.2 Endeavoring to prove the legal character 

3 The Good Society, pp. 257 ef seg. 

* Associate Professor of Law, University of Chicago Law School. 

* See 32 American Journal of International Law 346 (1938). 

? Scott, Cases on International Law (1902). 
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of international law, he stated that ‘‘international law is part of the English common 
law; that as such it passed with the colonists to America . . .. Municipal law it was 
in England; municipal law it remained and it is in the United States.’’ In acceptance 
of a suggestion of Professor James Barr Ames, Professor Scott relied mainly upon de- 
cisions of English and American courts in which international law was applied. In 
the present and third edition of Scott’s Cases, the authors have maintained the basic 
idea of the first edition, 7. e., to prove the existence of international law in the decisions 
of municipal courts. But the present edition differs from its forerunners in various 
respects. More stress is laid on the administration of international law by international 
tribunals, and, as a table shows,‘ the court reports of 63 existing and defunct countries 
have been canvassed for decisions bearing on international law. As the authors state 
in the introduction,5 “‘American cases constitute slightly less than twenty per cent. of 
the collection, the cases of arbitration somewhat over twenty per cent. and the balance 
—or approximately sixty per cent.—are decisions of municipal courts of foreign 
countries.” 

Professor Hudson, the distinguished judge of the Permanent Court of International 
Justice, was, according to the introduction to the first edition of his casebook,§ in- 
duced to publish it by “recent developments in international law.” According to 
Judge Hudson, the international adjudication merits the primary concern of the 
international lawyer, and—the book was published in 1929—the international law of 
war seemed to be of little interest in times of international pacification. In the second 
edition, the author did not touch the fundamental structure of his book; he restricted 
himself to bringing the earlier edition up to date. The recent 1937 edition is but a 
shorter edition of that of 1936. It is intended for the use of students who devote 
“only a few months to the study of international law.’’ Both the 1936 and the 1937 
editions contain many notes and quotations from treaties, etc. 

The casebook of Scott and Jaeger and that of Hudson have in common the fact 
that they were compiled for the use of law students. They are composed more or less 
in the usual form of legal case-books. Different from the traditional pattern is Pro- 
fessor Briggs’ casebook. It is intended to fill a long-felt need inasmuch as it contains 
not only cases and documents, but also additional notes of the author in textbook 
style. By doing this, the author attempted a synthesis of the case- and textbook 
methods, or, more correctly, a case, text, and source book in one volume. The author 
had the advantage of treating each subject matter in the method best suited for it. 
Without doubt, Professor Briggs’ book will be of great advantage to his students and 
to the students of other teachers who are satisfied with Professor Briggs’ selection of 
cases and documents. Naturally the author could not attempt to cover the field as 
thoroughly as casebook editors like Scott and Jaeger and Hudson, or as editors of 
source books like Harley.’? This restriction of materials will make it necessary for 
students to consult other works in addition to Briggs’. Nevertheless, it is felt that the 
author ought to incorporate materials hitherto omitted in a second edition and that he 
ought to add a general bibliography to his dispersed bibliographical notices. 

W. B. STERN* 

3P. v. 4P. Ivii. 5P. v. 

* Hudson, Cases and Other Materials on International Law (1929). 

7 Harley, Documentary Textbook on International Law (1934). 

* University of Chicago Law School. 
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